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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JAY L. TUCKER, 

                                                   Employee, 

                                                       Applicant,

                                                   v. 

CHARLES HENNAGER /

SUNSHINE SERVICES INC.,

                                Uninsured Employer,

                                                      Defendant,

                                                   v. 

WORKERS’ COMPENSATION BENEFITS

GUARANTY FUND,

                                                      Defendant.
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	SUPPLEMENTARY ORDER

DECLARING DEFAULT

AWCB Case No.  200602061
AWCB Decision No.  07-0289

Filed with AWCB Fairbanks, Alaska

on September 21, 2007


We heard the employee’s claim for a Supplementary Order Declaring Default on August 16, 2007, in Fairbanks, Alaska.  Attorney Robert Beconovich represented the employee.  Charles Hennager, sole owner of Sunshine Services, represented the employer.  The WCBGF failed to appear.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We held the record open following the hearing to receive a supplemental affidavit of attorney fees from the employee, and to give the employer an opportunity to respond, and closed the record when we next met, on September 13, 2007.

ISSUES

Is the employee entitled to a Supplementary Order Declaring Default, under AS 23.30.170?

SUMMARY OF THE EVIDENCE
In our May 11, 2007 decision on this matter, AWCB Decision No.  07-0119, we discussed the history of this matter as follows:


The employee injured his shoulder while working as an equipment operator for the employer on September 26, 2006, when a ten foot section of well casing slipped and fell against his right shoulder.
  The employee was treated by Steve Smalling, ANP, at the Family Medical Center in Delta Junction, Alaska, on September 28, 2006.
  Mr. Smalling diagnosed a cervical sprain / strain, prescribed conservative care and Flexiril.
  The employee returned to work, and continued working through October 20, 2006.  Because his right shoulder weakness and pain persisted, the employee traveled to Fairbanks and was examined by Enloe Walker, M.D., on November 2, 2006.  Dr. Walker prescribed an MRI,
 and diagnosed tears of supraspinatus tendon, impingement system syndrome, and biceps tendon subluxation.
  Dr. Walker referred the employee to Mark Wade, M.D.

On November 16, 2006, and Dr. Wade diagnosed a rotator cuff tear and subluxation of the biceps tendon.  He recommended arthroscopic rotator cuff repair surgery, limited the employee's lifting to 10 or 15 pounds, and indicated that recuperation from the surgery would take between three and four months.
  On December 5, 2006, Dr. Wade specifically restricted the employee from returning to work. The employee notified his employer at the time of the injury, and the employer initially accepted liability for the employee's injury, paying in his medical bills through November 2, 2006.

The employee filed a Workers Compensation Claim against the employer on November 29, 2006, and a Workers’ Compensation Claim against the employer on January 2, 2007, claiming TTD benefits, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, a compensation rate adjustment, penalties, interest, attorney's fees, and legal costs.
   On the employee's report of injury the employer had indicated it was insured by Liberty Northwest Insurance Company, but Liberty Northwest filed a Controversion Notice dated December 26, 2006, denying liability for the claim and indicating it had not provided insurance coverage for the employer since 2005.
  The employee also filed the Workers’ Compensation Claim dated January 2, 2007 against the WCBGF pursuant to AS 23.30.082, and served the parties, claiming the benefits unpaid by the employer.
  The employee’s claims against the employer and WCBGF were joined on in a prehearing conference on February 21, 2007.

Investigator Sandra Stuller of the Workers Compensation Division, Alaska Department of Labor, initiated an uninsured employer investigation.  In a Decision and Order on April 26, 2007,
 we found the employer was uninsured and using a work crew of employees in violation of AS 23.30.075, from December 25, 2005 through at least December 1, 2006.  We issued a Stop Order, and retained jurisdiction to assess civil penalties.

In a prehearing conference on February 12, 2007, the employee’s claim was set for hearing on April 12, 2007.  Notices of Hearing were sent to the employer, employee, Liberty Northwest Insurance Co., and the WCBGF on April 4, 2007.
  

At the hearing on April 12, 2007, the employee testified that Dr. Wade advised him to stay with friends or family during that recuperation period following his surgery.  The employee testified he then traveled to stay with his family in Indiana, and to undergo his surgery in that state.  The employee testified he intended to undergo his surgery as soon as possible in order to return to work in April of 2007.  However, the employer ceased to pay medical benefits, and the employee was unable to undergo the surgery until a friend of the family loaned him $7,000.00.  Orthopedic surgeon Jerald Cooper, M.D., of Fort Wayne, Indiana, performed the surgery on March 23, 2007.
  Dr. Cooper prescribed a four week course of physical therapy, beginning April 23, 2007.
  The employee is presently recuperating.
 

The employee testified he worked by the hour, and he provided his 2005 federal income tax return to indicating gross wages of $63,711.63, indicating that he had higher earnings in 2005 than 2004.
  The employee began to work for the employer in 2005.  The employee provided documentation, and testified, indicting he had incurred $14,018.70 in medical costs, and $1,014.02 in transportation expenses, related to his injury through the date of the hearing.
 

At the hearing on April 12, 2007, the parties stipulated, on the record, that Liberty Northwest Insurance Co. was not providing workers’ compensation insurance for the employer as of the date of the employee's injury.  Based on our review of the record and based on our April 26, 2007 Decision and Order, under 8 AAC 45.040(e), we found Liberty Northwest Insurance Co. was not a party against whom a right to relief may exist, and we dismissed that insurer from the claim.

At the hearing, and in his brief, to the employee argued that medical record clearly indicates that he suffered an injury in the course and scope of his work, and that this injury necessitated his surgery.  He argues that presumption of compensability at AS 23.30.120(a) has been raised by this evidence, and there is no medical record or testimony rebutting the medical evidence.  He argued he is entitled to TTD benefits from October 21, 2006 until he has recovered, in approximately four to six weeks after the hearing.  He argued he is entitled to medical benefits, medical transportation, penalties, interest, attorney fees, and legal costs.  Under AS 23.30.220(a)(4), the employee asserted his compensation rate should be $841.12 per week.
 

The employee offered a calculation sheet exhibit titled Benefits Owed Mr. Tucker as of Hearing of April 12, 2007, indicating a total amount of $21,028.00 in TTD benefits due through the date of the hearing.
  He calculated interest under AS 23.30.155(p) on the amount of TTD benefits due as of April 12, 2007 to total $416.18.
  The calculations yielded $5,361.05 due as a 25 percent penalty under AS 23.30.155(e) on the TTD benefits due as of April 12, 2007.

The employee filed affidavits itemizing attorney fees and legal costs.
 In these affidavits, the employee itemized 25.1 hours of attorney time at $250.00 per hour, totaling $6,275.00; 33.0 hours of paralegal assistant time at $100.00 per hour, totaling $3,300.00; and $9,575.00 in other legal costs.

The employee argued the employer has failed to insure the employee, and has failed to pay compensation due under the Alaska Workers Compensation Act.  Under AS 23.30.082, the employee argued he is entitled to benefits from the Workers Compensation Benefits Guaranty Fund.

In the hearing the employer testified concerning the employee’s injury, consistent with the documentary record and the employee’s testimony.  The employer testified concerning his friendship with the employee.  He testified he paid for the employee’s medical care as long as he was able, and then reported the injury, exploring whether Liberty Northwest Insurance Co. would cover the claim.  The employer did not dispute any of the facts, as presented by the employee, but argued the employee seasonally would visit his family in Indiana, and that travel cost should not be assessed against this claim.

In our May 11, 2007 decision, we found the preponderance of the available evidence indicated the employee left his work as a result of his injury, that the employee’s surgery was reasonable and necessary, and that his treating physician’s advice to go where he had practical care and support to recuperate from the surgery was reasonable.  We found the employer was liable for the claimed benefits.
  We found inadequate notice under AS 23.30.11(c) had been provided to the WCBGF, and declined to address the employee’s claim for benefits from the fund at that proceeding.

In our May 11, 2007 decision, we directed:

ORDER

1.
The employer shall provide the employee the claimed medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision and order.  Medical benefits due through April 12, 2007 total $14,018.70.  
2.
The employer shall pay the employee $1,014.02 in transportation costs, under 8 AAC 45.082(d) and 8 AAC 45.084, for the period ending April 12, 2007. 

3.
The employer shall pay the employee TTD benefits under AS 23.30.185, from October 21, 2006 through the date of the hearing, and until he is medically stable.  TTD benefits due to the employee through April 12, 2007 total $21,028.00.  
4.
The employer shall pay penalties under AS 23.30.155(e), on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.  Penalties due the employee through April 12, 2007 total $5,361.05.

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid TTD benefits awarded in this decision, from the date each installment of compensation was due.  Interest due the employee through April 12, 2007 totals $416.18.

6.
The employer shall pay the employee $6,275.00 in attorney fees, $3,300.00 in paralegal assistant costs, and $9,575.00 in legal costs, under AS 23.30.145(b).  

7.
We retain jurisdiction over the employee’s claim for benefits from the WCBGF, under AS 23.30.082.   We will remand this issue to Board Designee Melody Kokrine, under 8 AAC 45.070,  to set a hearing, on the employee’s claim for benefits from the WCBGF, as soon as is possible, and to serve Notice of Hearing on the parties in accord with AS 23.30110(c). 

8.
Under 8 AAC 45.040(e), Liberty Northwest Insurance Co. is not a party against whom a right to relief may exist, and is dismissed from this claim.

On June 27, 2007, the employee filed an Application for Declaration of Default and for Supplemental Order of Default, asserting none of the awarded benefits had been paid by the employer.
  He asserted the employer had not appealed the May 11, 2007 decision, and it was long since final.
  He requested a default order under AS 23.30.170, and he claimed a 25 percent penalty on all the awarded benefits, under AS 23.30.155(f).

The employee subsequently filed a medical summary on August 15, 2007,
 a set of Documents in Aid of hearing on August 8, 2007,
 and a second set of Documents in Aid of Hearing on August 15, 2007.
  All three of these documents had medical records attached, documenting the medical care and medical costs related to the employee’s work injury through August 7, 2007.

The employee’s Application was set for hearing on August 16, 2007.  In the beginning of the hearing, the employee filed a hearing exhibit, detailing and calculating the benefits owed to the employee as of the date of the hearing.
  In the hearing on August 16, 2007, the employee testified concerning his medical care and the benefits due.  He testified the employer paid none of the benefits ordered in our May 11, 2007 decision.  In the documentation, calculations, and the employee’s testimony, he claimed through the date of the hearing:

TTD benefits totaling $35,444.80;

Penalty on TTD benefits totaling $9,182.92; 

Interest on TTD benefits totaling $1,286.90;  

Medical benefits totaling $19,849.79;

Medical travel totaling $4,154.02;

Medical expenses penalty totaling $6,000.95;

Awarded attorney fee and costs totaling $9,575.00;

Penalty on awarded attorney fee and costs totaling $2,393.75;

for a subtotal of $87,888.13.

The employee also claimed interest on ongoing medical expenses, and additional attorney fees under AS 23.30.145(b) as well as statutory minimum attorney fees under AS 23.30.155(a) when those fees exceeded the fees under AS 23.30.145(b).  The employee requested that we keep the record open to receive an affidavit of additional attorney fees and costs by August 24, 2007.

The employee testified he is still undergoing physical therapy.  He testified he has not yet been found medically stable by his physicians, and he is not yet working.  He testified his medical providers have threatened him with collections.   The employee argued he should be awarded all the benefits outlined above, and that we should issue an Order of Default.  He indicated he intended to file the default order with the court in the employer’s district, to provide security for his benefits.  He additionally argued we should order the awarded benefits to be paid to the employee by the WCBGF, under AS 23.30.082.  He argued this would transfer to the WCBGF the right to recover against the employer.  

At the hearing on August 16, 2007, the employer testified that had not yet paid any of the benefits ordered in our May 11, 2007 decision and order.  He testified he did not appeal that decision.  He testified he will pay the benefits when his business is again working.  The WCBGF failed to appear for the hearing. 

As requested, we kept the record open to receive an affidavit of attorney fees.  The employee had not filed an affidavit of attorney fees and legal costs by the time we closed the record when we next met, September 13, 2007.  

Because a Supplementary Order Declaring Default provides a discrete remedy through the Alaska Superior Courts for specific benefits already awarded, but not paid for more than 30 days, we will address the employee’s claim for additional benefits in a separate decision and order.  We here address the employee’s request for a Supplementary Order Declaring Default. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.170 provides:

(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

We find the employer was ordered to pay TTD benefits, medical benefits, transportation costs, penalties, interest, attorney fees, and legal costs, as awarded in our May 11, 2007 Decision and Order.  By the preponderance of the available evidence, we find the employer failed to pay any of the ordered benefits within the 30-day limit, defaulting on the full amount awarded.  We also find the employee applied to us within one year of the default for a supplementary default order.

The employee testified and documented that he has incurred additional costs and benefits under the Alaska Workers’ Compensation Act since the date of our May 11, 2007 decisions.  He testified none of these benefits have been paid.  He requested that we declare the full amount due in default, as follows:

TTD benefits totaling $35,444.80;

Penalty on TTD benefits totaling $9,182.92; 

Interest on TTD benefits totaling $1,286.90;  

Medical benefits totaling $19,849.79;

Medical travel totaling $4,154.02;

Medical expenses penalty totaling $6,000.95;

Awarded attorney fee and costs totaling $9,575.00;

Penalty on awarded attorney fee and costs totaling $2,393.75;

for a subtotal of $87,888.13.

The employee also claimed interest on ongoing medical expenses, and additional attorney fees under AS 23.30.145(b) as well as statutory minimum attorney fees under AS 23.30.155(a) when those fees exceeded the fees under AS 23.30.145(b).  The employee additionally requested that we order payment of these benefits by the WCBGF, under AS 23.30.082, transferring the right to recovery from the employer to that fund.

However, AS 23.30.170 provides for a default order only on amounts awarded.  In accord with the plain language of the statute, we have consistently granted orders on default on specific amounts awarded, but not paid within 30 days.  When additional benefits become due under the Workers’ Compensation Act, subsequent to our award, we grant the default order on the specific amounts awarded in the original decision, and separately award any additional amounts that may have come due.
  

 In the instant case, we awarded specific amounts of benefits in our May 11, 2007 decision.  We find the benefits awarded are in default; and we find the statutory criteria for a default order are met.  Under AS 23.30.170 we conclude we must issue a supplementary order, declaring default.  

Based on the employee’s testimony and the documentary record, we find the amounts in default under AWCB Decision No. 07-0119 (May 11, 2007), are as follows: 

TTD benefits totaling $21,028.00;

Medical benefits totaling $14,018.70;

Transportation costs totaling $1,014.02;

Penalty on  awarded benefits totaling $5,361.05; 

Interest on  TTD benefits totaling $416.18;  

Attorney fees totaling $6,275.00;  paralegal assistant costs totaling $3,300.00; and $9,575.00 in other legal costs;

for a subtotal of $60,987.95.

Based on the record of this case, we conclude the employer is in default of AWCB Decision No. 07-0119 (May 11, 2007), in the total amount of $60,987.95.

As noted above, a supplementary order of default provides a discrete avenue of redress to the Superior Court under as 23.30.170.  Because the employee's attempt to secure a supplemental default order has raised issues of additional TTD benefits, medical benefits, travel costs, penalties, interest, attorney fees and legal costs, we retain jurisdiction to resolve these issues in a separate decision and order.
  We will also address the employee’s claim for benefits against the WCBGF in the separate decision.    

SUPPLEMENTARY ORDER DECLARING DEFAULT
The employer is in default of AWCB Decision No. 07-0119 (May 11, 2007), in the total amount of $60,987.95. 

Dated at Fairbanks, Alaska on September 21, 2007.






ALASKA WORKERS' COMPENSATION BOARD







William Walters, Designated Chair







Jeffrey P. Pruss, Member

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of JAY L. TUCKER employee / applicant; v. CHARLES HENNAGER, uninsured employer / defendant; Case No. 200602061; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 21, 2007.







   _________________________________

      

Kelley J. DeGabain, Admin. Clerk III
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