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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JAY L. TUCKER, 

                                                   Employee, 

                                                       Applicant,

                                                   v. 

CHARLES HENNAGER /

SUNSHINE SERVICES INC.,

                                Uninsured Employer,

                                                      Defendant,

                                                   v. 

WORKERS’ COMPENSATION BENEFITS

GUARANTY FUND,

                                                      Defendant.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200602061
AWCB Decision No. 07-0297

Filed with AWCB Fairbanks, Alaska

on September 27th, 2007


We heard the employee’s claim for temporary total disability (TTD) benefits, medical benefits, transportation costs, penalty interest, attorney fees, legal costs, and benefits from the Workers’ Compensation Benefits Guarantee Fund (WCBGF) on August 16, 2007, in Fairbanks, Alaska.  Attorney Robert Beconovich represented the employee.  Charles Hennager, sole owner of Sunshine Services, represented the employer.  The WCBGF failed to appear.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We held the record open following the hearing to receive a supplemental affidavit of attorney fees from the employee, and closed the record when we next met, on September 13, 2007.

ISSUES

1.
Is the employee entitled to TTD benefits under AS 23.30.185?

2.
Is the employee entitled to medical benefits for his right shoulder, under AS 23.30.095(a)?

3.
Is the employee entitled to transportation costs under AS 23.30.095(a), 8 AAC 45.082(d), and 8 AAC 45.084?

4.
Is the employee entitled to penalties under AS 23.30.155(e)?

5.
Is the employee entitled to interest under AS 23.30.155(p) and 8 AAC 45.142?

6. 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

7.
Is the employee entitled to benefits from the WCBGF, under AS 23.30.082?

SUMMARY OF THE EVIDENCE
In our September 21, 2007 Supplementary Order Declaring Default,  on this matter, we discussed the history of this case as follows, in part:


The employee injured his shoulder while working as an equipment operator for the employer on September 26, 2006, when a ten foot section of well casing slipped and fell against his right shoulder.
  The employee was treated by Steve Smalling, ANP, at the Family Medical Center in Delta Junction, Alaska, on September 28, 2006.
  Mr. Smalling diagnosed a cervical sprain / strain, prescribed conservative care and Flexiril.
  The employee returned to work, and continued working through October 20, 2006.  Because his right shoulder weakness and pain persisted, the employee traveled to Fairbanks and was examined by Enloe Walker, M.D., on November 2, 2006.  Dr. Walker prescribed an MRI,
 and diagnosed tears of supraspinatus tendon, impingement system syndrome, and biceps tendon subluxation.
  Dr. Walker referred the employee to Mark Wade, M.D.

On November 16, 2006, and Dr. Wade diagnosed a rotator cuff tear and subluxation of the biceps tendon.  He recommended arthroscopic rotator cuff repair surgery, limited the employee's lifting to 10 or 15 pounds, and indicated that recuperation from the surgery would take between three and four months.
  On December 5, 2006, Dr. Wade specifically restricted the employee from returning to work. The employee notified his employer at the time of the injury, and the employer initially accepted liability for the employee's injury, paying in his medical bills through November 2, 2006.

The employee filed a Workers Compensation Claim against the employer on November 29, 2006, and a Workers’ Compensation Claim against the employer on January 2, 2007, claiming TTD benefits, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, a compensation rate adjustment, penalties, interest, attorney's fees, and legal costs.
   On the employee's report of injury the employer had indicated it was insured by Liberty Northwest Insurance Company, but Liberty Northwest filed a Controversion Notice dated December 26, 2006, denying liability for the claim and indicating it had not provided insurance coverage for the employer since 2005.
  The employee also filed the Workers’ Compensation Claim dated January 2, 2007 against the WCBGF pursuant to AS 23.30.082, and served the parties, claiming the benefits unpaid by the employer.
  The employee’s claims against the employer and WCBGF were joined on in a prehearing conference on February 21, 2007.

Investigator Sandra Stuller of the Workers Compensation Division, Alaska Department of Labor, initiated an uninsured employer investigation.  In a Decision and Order on April 26, 2007,
 we found the employer was uninsured and using a work crew of employees in violation of AS 23.30.075, from December 25, 2005 through at least December 1, 2006.  We issued a Stop Order, and retained jurisdiction to assess civil penalties.

In a prehearing conference on February 12, 2007, the employee’s claim was set for hearing on April 12, 2007.  Notices of Hearing were sent to the employer, employee, Liberty Northwest Insurance Co., and the WCBGF on April 4, 2007.
  

At the hearing on April 12, 2007, the employee testified that Dr. Wade advised him to stay with friends or family during that recuperation period following his surgery.  The employee testified he then traveled to stay with his family in Indiana, and to undergo his surgery in that state.  The employee testified he intended to undergo his surgery as soon as possible in order to return to work in April of 2007.  However, the employer ceased to pay medical benefits, and the employee was unable to undergo the surgery until a friend of the family loaned him $7,000.00.  Orthopedic surgeon Jerald Cooper, M.D., of Fort Wayne, Indiana, performed the surgery on March 23, 2007.
  Dr. Cooper prescribed a four week course of physical therapy, beginning April 23, 2007.
  The employee is presently recuperating.
 

The employee testified he worked by the hour, and he provided his 2005 federal income tax return to indicating gross wages of $63,711.63, indicating that he had higher earnings in 2005 than 2004.
  The employee began to work for the employer in 2005.  The employee provided documentation, and testified, indicting he had incurred $14,018.70 in medical costs, and $1,014.02 in transportation expenses, related to his injury through the date of the hearing.
 

At the hearing on April 12, 2007, the parties stipulated, on the record, that Liberty Northwest Insurance Co. was not providing workers’ compensation insurance for the employer as of the date of the employee's injury.  Based on our review of the record and based on our April 26, 2007 Decision and Order, under 8 AAC 45.040(e), we found Liberty Northwest Insurance Co. was not a party against whom a right to relief may exist, and we dismissed that insurer from the claim.

At the hearing, and in his brief, to the employee argued that medical record clearly indicates that he suffered an injury in the course and scope of his work, and that this injury necessitated his surgery.  He argues that presumption of compensability at AS 23.30.120(a) has been raised by this evidence, and there is no medical record or testimony rebutting the medical evidence.  He argued he is entitled to TTD benefits from October 21, 2006 until he has recovered, in approximately four to six weeks after the hearing.  He argued he is entitled to medical benefits, medical transportation, penalties, interest, attorney fees, and legal costs.  Under AS 23.30.220(a)(4), the employee asserted his compensation rate should be $841.12 per week.
 

The employee offered a calculation sheet exhibit titled Benefits Owed Mr. Tucker as of Hearing of April 12, 2007, indicating a total amount of $21,028.00 in TTD benefits due through the date of the hearing.
  He calculated interest under AS 23.30.155(p) on the amount of TTD benefits due as of April 12, 2007 to total $416.18.
  The calculations yielded $5,361.05 due as a 25 percent penalty under AS 23.30.155(e) on the TTD benefits due as of April 12, 2007.

The employee filed affidavits itemizing attorney fees and legal costs.
 In these affidavits, the employee itemized 25.1 hours of attorney time at $250.00 per hour, totaling $6,275.00; 33.0 hours of paralegal assistant time at $100.00 per hour, totaling $3,300.00; and $9,575.00 in other legal costs.

The employee argued the employer has failed to insure the employee, and has failed to pay compensation due under the Alaska Workers Compensation Act.  Under AS 23.30.082, the employee argued he is entitled to benefits from the Workers Compensation Benefits Guaranty Fund.

In the hearing the employer testified concerning the employee’s injury, consistent with the documentary record and the employee’s testimony.  The employer testified concerning his friendship with the employee.  He testified he paid for the employee’s medical care as long as he was able, and then reported the injury, exploring whether Liberty Northwest Insurance Co. would cover the claim.  The employer did not dispute any of the facts, as presented by the employee, but argued the employee seasonally would visit his family in Indiana, and that travel cost should not be assessed against this claim.

In our May 11, 2007 decision, we found the preponderance of the available evidence indicated the employee left his work as a result of his injury, that the employee’s surgery was reasonable and necessary, and that his treating physician’s advice to go where he had practical care and support to recuperate from the surgery was reasonable.  We found the employer was liable for the claimed benefits.
  We found inadequate notice under AS 23.30.11(c) had been provided to the WCBGF, and declined to address the employee’s claim for benefits from the fund at that proceeding.

In our May 11, 2007 decision, we directed:

ORDER

1.
The employer shall provide the employee the claimed medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision and order.  Medical benefits due through April 12, 2007 total $14,018.70.  
2.
The employer shall pay the employee $1,014.02 in transportation costs, under 8 AAC 45.082(d) and 8 AAC 45.084, for the period ending April 12, 2007. 

3.
The employer shall pay the employee TTD benefits under AS 23.30.185, from October 21, 2006 through the date of the hearing, and until he is medically stable.  TTD benefits due to the employee through April 12, 2007 total $21,028.00.  
4.
The employer shall pay penalties under AS 23.30.155(e), on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.  Penalties due the employee through April 12, 2007 total $5,361.05.

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid TTD benefits awarded in this decision, from the date each installment of compensation was due.  Interest due the employee through April 12, 2007 totals $416.18.

6.
The employer shall pay the employee $6,275.00 in attorney fees, $3,300.00 in paralegal assistant costs, and $9,575.00 in legal costs, under AS 23.30.145(b).  

7.
We retain jurisdiction over the employee’s claim for benefits from the WCBGF, under AS 23.30.082.   We will remand this issue to Board Designee Melody Kokrine, under 8 AAC 45.070,  to set a hearing, on the employee’s claim for benefits from the WCBGF, as soon as is possible, and to serve Notice of Hearing on the parties in accord with AS 23.30110(c). 

8.
Under 8 AAC 45.040(e), Liberty Northwest Insurance Co. is not a party against whom a right to relief may exist, and is dismissed from this claim.

On June 27, 2007, the employee filed an Application for Declaration of Default and for Supplemental Order of Default, asserting none of the awarded benefits had been paid by the employer.
  He asserted the employer had not appealed the May 11, 2007 decision, and it was long since final.
  He requested a default order under AS 23.30.170, and he claimed a 25 percent penalty on all the awarded benefits, under AS 23.30.155(f).

The employee subsequently filed a medical summary on August 15, 2007,
 a set of Documents in Aid of hearing on August 8, 2007,
 and a second set of Documents in Aid of Hearing on August 15, 2007.
  All three of these documents had medical records attached, documenting the medical care and medical costs related to the employee’s work injury through August 7, 2007.

The employee’s Application was set for hearing on August 16, 2007.  In the beginning of the hearing, the employee filed a hearing exhibit, detailing and calculating the benefits owed to the employee as of the date of the hearing.
  In the hearing on August 16, 2007, the employee testified concerning his medical care and the benefits due.  He testified the employer paid none of the benefits ordered in our May 11, 2007 decision.  In the documentation, calculations, and the employee’s testimony, he claimed through the date of the hearing:

TTD benefits totaling $35,444.80;

Penalty on TTD benefits totaling $9,182.92; 

Interest on TTD benefits totaling $1,286.90;  

Medical benefits totaling $19,849.79;

Medical travel totaling $4,154.02;

Medical expenses penalty totaling $6,000.95;

Awarded attorney fee and costs totaling $9,575.00;

Penalty on awarded attorney fee and costs totaling $2,393.75;

for a subtotal of $87,888.13.

The employee also claimed interest on ongoing medical expenses, and additional attorney fees under AS 23.30.145(b) as well as statutory minimum attorney fees under AS 23.30.155(a) when those fees exceeded the fees under AS 23.30.145(b).  The employee requested that we keep the record open to receive an affidavit of additional attorney fees and costs by August 24, 2007.

The employee testified he is still undergoing physical therapy.  He testified he has not yet been found medically stable by his physicians, and he is not yet working.  He testified his medical providers have threatened him with collections.   The employee argued he should be awarded all the benefits outlined above, and that we should issue an Order of Default.  He indicated he intended to file the default order with the court in the employer’s district, to provide security for his benefits.  He additionally argued we should order the awarded benefits to be paid to the employee by the WCBGF, under AS 23.30.082.  He argued this would transfer to the WCBGF the right to recover against the employer.  

At the hearing on August 16, 2007, the employer testified that had not yet paid any of the benefits ordered in our May 11, 2007 decision and order.  He testified he did not appeal that decision.  He testified he will pay the benefits when his business is again working.  The WCBGF failed to appear for the hearing. 

As requested, we kept the record open to receive an affidavit of attorney fees.  The employee had not filed an affidavit of attorney fees and legal costs by the time we closed the record when we next met, September 13, 2007.  

Because a Supplementary Order Declaring Default provides a discrete remedy through the Alaska Superior Courts for specific benefits already awarded, but not paid for more than 30 days, we will address the employee’s claim for additional benefits in a separate decision and order. . . .
  

We issued a Supplementary Order Declaring Default on September 21, 2007, finding the medical benefits, transportation costs, TTD benefits, penalties, interest, attorney fees, and legal costs we awarded were unpaid; and finding the statutory criteria for a default order are met.  Under AS 23.30.170 we declared the employer in default of our order in the total amount of $60,987.95. 

In our Supplementary Order Declaring Default and Default Order, we noted that a supplementary order of default provides a discrete avenue of redress to the Superior Court under as 23.30.170.  Because the employee's attempt to secure a supplemental default order raised issues of additional benefits claimed by the employee, and over his claim for payment from the WCBGF we retained jurisdiction to resolve these issues in a separate decision and order.
  We here address those issues.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. 
BENEFITS CLAIMED IN ADDITION TO THE AMOUNT DECLARED IN DEFAULT 

The employee testified and documented that he has incurred additional costs and benefits under the Alaska Workers’ Compensation Act since the date of our May 11, 2007 decisions.  He testified none of these benefits have been paid, either.  He requested that we declare the full amount due in default, as follows:

TTD benefits totaling $35,444.80;

Penalty on TTD benefits totaling $9,182.92; 

Interest on TTD benefits totaling $1,286.90;  

Medical benefits totaling $19,849.79;

Medical travel totaling $4,154.02;

Medical expenses penalty totaling $6,000.95;

Awarded attorney fee and costs totaling $9,575.00;

Penalty on awarded attorney fee and costs totaling $2,393.75;

for a subtotal of $87,888.13.

The employee also claimed interest on ongoing medical expenses, and additional attorney fees under AS 23.30.145(b) as well as statutory minimum attorney fees under AS 23.30.155(a) when those fees exceeded the fees under AS 23.30.145(b).  The employee additionally requested that we order payment of these benefits by the WCBGF, under AS 23.30.082, transferring the right to recovery from the employer to that fund.

However, AS 23.30.170 provides for a default order only on amounts awarded, but not paid within 30 days.  Based on the employee’s testimony and the documentary record, in our Supplementary Order Declaring Default, we found the amounts in default under AWCB Decision No. 07-0119 (May 11, 2007), are as follows: 

TTD benefits totaling $21,028.00;

Medical benefits totaling $14,018.70;

Transportation costs totaling $1,014.02;

Penalty on awarded benefits totaling $5,361.05; 

Interest on TTD benefits totaling $416.18;  

Attorney fees totaling $6,275.00;  paralegal assistant costs totaling $3,300.00; and $9,575.00 in other legal costs;

for a subtotal of $60,987.95.

Accordingly, we declared the employer in default of AWCB Decision No. 07-0119 (May 11, 2007), in the total amount of $60,987.95.

We find the employee is claiming benefits, in addition to the amounts declared in default, as follows:

TTD benefits totaling $14,416.80;

Penalty on TTD benefits totaling $9,182.92; 

Interest on TTD benefits totaling $870.72;

Medical benefits totaling $5,831.09;

Medical travel totaling $3,140.00;

Medical expenses penalty totaling $6,000.95;

Penalty on awarded attorney fee and costs totaling $2,393.75;

Attorney fees under AS 23.30.145(b); paralegal assistant costs; and other legal costs;

And statutory minimum attorney fees under AS 23.30.145(a), when those exceed fees under AS 23.30.145(b).

II.
TTD BENEFITS
AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In our May 11, 2007 decision, we awarded the employee TTD benefits through the date of the April 12, 2007 hearing.  We found under AS 23.30.220, that the employee had gross weekly earnings of $1,274.22 per week.  Based on the available record, we found the employee was married, with one child.  Under the 2006 Compensation Rate Tables, we found the employee’s weekly compensation rate is $841.12.  We here confirm those findings.  In our May 11, 2007 decision, we found he was entitled to $21,028.00 for that period.  The employee now claims TTD benefits for his work injury from April 12, 2007, through our August 16, 2007 hearing, and until the date of medical stability.  
The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Supreme Court held in Meek v. Unocal Corp. that AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  In the instant case, the claimant testified concerning his work injury, the work restrictions imposed by his physicians, and his continued inability to return to his work.  We find the documentary record contains medical opinions of his treating physicians indicating the employee suffered disabling pain from his work-related rotator cuff tear.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his claim for continuing TTD benefits.  We find the claimant's testimony and the medical treatment records of Drs. Wade and Cooper are sufficient evidence to raise the presumption that his work injury prevented him from working as of October 21, 2006, and that he is entitled to TTD benefits from that date and continuing.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Based on our review of the record of the employee’s ongoing treatment and recent surgery, we find no medical evidence to indicate the employee’s disability was resolved as of the date of our August 16, 2007.  We conclude the presumption of compensability for his claimed disability was not rebutted as of that date.

However, whether or not the employee is disabled, AS 23.30.185 specifically limits the duration of TTD benefits to the date of medical stability.  


AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected."  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  In the instant case, the employee continues to undergo physical therapy for recovery from his surgery.  We cannot find any evidence to indicate he is yet medically stable.
   We conclude he entitled to TTD benefits for his disability from April 12, 2007, through the date of the August 16, 2007 hearing, and until he is medically stable.
  

Based on the employee’s compensation rate and the employee’s calculations, noted above, we find the employee is entitled compensation from April 12, 2007 through August 16, 2007,  an 18-week period, totaling $15,140.16 in TTD benefits for that period.

III.
MEDICAL BENEFITS 

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

8 AAC 45.082(d) provides, in part: 

Medical bills for an employee’s treatment are due and payable within 30 days after the employer received the medical provider’s bill and a completed report on form 07-6102. . . . 

As noted above, the Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
 

In the instant case, we find the testimony of the employee and his physicians’ medical reports are sufficient evidence to raise the presumption of the compensability for the employee’s claim for medical benefits for his work injury of September 26, 2006.  We also find the medical records are sufficient evidence to raise the presumption that his medical care has been reasonable and necessary for his work injury.   

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  In our review of the record of this case, we cannot find any evidence to indicate the employee’s shoulder condition was not caused by his work accident.  We conclude the claimed treatment is related to her work injury.
    

In Weidner & Associates v. Hibdon
 the Alaska Supreme Court held specific medical treatment for a work-related injury, recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice
  To rebut the compensability of particular treatment recommended within two years of the injury, the employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

In the instant case, the employee’s physicians, Dr. Wade and Dr. Cooper, recommended and provided arthroscopic rotator cuff repair surgery, as well as conservative physical therapy for the employee’s shoulder injury.  We find the medical benefits claimed by the employee have not been controverted by the employer.  We find the employer’s testimony is consistent with that of the employee.  We find the medical record is consistent in its evidence of work relatedness, its diagnosis and its recommendations for treatment.  We find the treatment was recommended and provided within the two-year time limit of Hibdon.  We cannot find medical evidence to show that the medical treatment recommended and received was not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find no substantial evidence to rebut the presumption of the employee’s entitlement to these benefits.  We find the claimant is entitled to medical benefits for his shoulder condition, as recommended by his treating physicians pursuant to AS 23.30.095(a) and the Court’s ruling in Hibdon.
  We will award the medical benefits claimed by the employee from April 12, 2007 through August 16, 2007, totaling $5,831.09.  The employee is also entitled to ongoing reasonable and necessary medical benefits, under AS 23.30.095(a).
 

IV.
MEDICAL TRANSPORTATION AND RELATED COSTS
8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award a reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

As noted above, we find that the employee’s medical care has been reasonable and necessary.  We find this raises the presumption that the medical travel-related costs are compensable, as well.
  Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation is not reasonable and necessary for the work-related injury.
  Based on our review of the record, we find no evidence to rebut the compensability of the employee’s claimed costs.
  We conclude the employee is entitled to his claimed travel costs from April 12, 2007 through August 16, 2007, under 8 AAC 45.082(d) and 8 AAC 45.084, totaling $3,140.00. 

V.
PENALTIES UNDER AS 23.30.155(f)
AS 23.30.155(f) provides: 

(f)  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

Under AS 23.30.155(f) the $60,987.95 in medical benefits, travel costs, TTD benefits, penalties, interest, attorney fees, and costs awarded by our May 11, 2007 decision in this case were due 14 days after the filing of that order.  Based on the testimony of the employee and the documentary record in this case, we find the employer failed to pay the awarded benefits within the statutory 14-day time period.  There is no evidence of an appeal of our decision, nor of a stay by the Alaska Superior Court.  Based on the employee’s calculations, we find a 25 percent penalty is due, as a matter of law under AS 23.30.155(f).  We conclude a total penalty of $15,246.99 is due for unpaid benefits under AS 23.30.155(f).

VI.
INTEREST
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.  

Based on an interest rate of 8.25 percent for 2006 and 9.25 percent for 2007, pursuant to AS 09.30.070(a), and based on the calculations provided by the employee’s counsel, we find the employee is entitled to $870.72 in interest on TTD benefits due from April 12, 2007 through the date of the August 16, 2007 hearing.

VII.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of additional attorney fees and legal costs under subsection AS 23.30.145.  We have awarded the employee the claimed TTD benefits and medical benefits and medical transportation costs for his treatment.  Consequently, we can award fees and costs under AS 23.30.145(b).
  The employee failed to file the supplemental affidavit of attorney fees and legal costs within the time originally requested.  Nevertheless, because we will be addressing the employee’s claim for benefits from the WCBGF in a subsequent proceeding, as discussed below, we will permit the employee to file an affidavit of fees and costs, and to address fees and costs in that proceeding. 

VIII.
ENTITLEMENT TO BENEFITS FROM THE WCBGF
AS 23.30.082 provides, in part:

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter.

(d) If the fund pays benefits to an employee under this section, the fund shall be subrogated to all of the rights of the employee to the amount paid . . . .

(e) If the money deposited in the fund is insufficient at a given time to satisfy a duly authorized claim against the fund, the fund shall, when sufficient money has been deposited in the fund and appropriated, satisfy unpaid claims in the order in which the claims were filed, without interest.

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund. . . .

8 AAC 45.040 governs the joining of parties in our proceedings.  The regulation provides, in part:

(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transaction should be joined as a party. . . .

(d)  Any person against whom a right to relief may exist should be joined as a party   . . . .

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Under AS 23.30.082, the WCBGF provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers’ Compensation Act.  The record is clear the employer failed to comply with the requirements of AS 23.30.075 because he had not secured workers’ compensation coverage from an insurer at the time of the employee’s injury.  Although the record reflects that the employer initially paid some medical benefits for the employee’s injury, the record is clear that the employer has failed to pay any benefits since early November of 2006.  

We interpret AS 23.30.082 as restorative in nature, protecting injured workers’ entitlement to benefits.
  Regardless of the employer’s intent, we find it failed to “keep insured,” contrary to the requirements of AS 23.30.075(a).  Accordingly, we conclude the WCBGF is potentially liable for the benefits claimed by the employee.  We find the WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  We additionally conclude the WCBGF must remain joined to this claim, under 8 AAC 45.040(d)&(j), in light of its status as a party against whom a right to recovery may potentially exist.

In the instant case, we find the WCBGF was provided notice of hearing, but failed to participate or respond.  We find the benefits awarded in our decisions have not been paid by the employer.  We find the employee filed a claim against the WCBGF.  We find the WCBGF has not contested the employee’s claim against it.  We find that the employee filed a claim and an Affidavit of Readiness for that claim, and that he is entitled to a hearing set under 8 AAC 45.070(c).
  Based on the limited record available, it appears that the criteria for payment of the benefits under AS 23.30.082 may have been met.

Nevertheless, we take administrative notice that we awarded TTD benefits, medical benefits, penalties, and interest to another uninsured employee in our May 23, 2007 decision in Schmidt v. 1st Alaska Appliance, LLC,
 under somewhat similar circumstances.  We take Notice that on July 2, 2007, the WCBGF notified that claimant that the TTD benefits and medical benefits (after compliance review with the Alaska medical fee schedule) would be paid.
  However, the WCBGF declined to pay the penalties and interest awarded, on advice of counsel.
  We are not certain of the rationale for the payment of certain of the benefits, but not others.  

Based on the response of the WCBGF in the Schmidt case, it appears that the fund’s interpretation of the law is that it will pay compensable indemnity benefits, and will pay medical benefits awards, subject to independent scrutiny.  Based on the evidence in our record, we have found the employee entitled to, and awarded, a total of $36,181.16 in TTD benefits.  We find no evidence or argument contrary to the employee’s claim for those benefits from the fund.  Accordingly, based on the available record, we find the employee is entitled to $36,181.16 from the WCBGF.  Nevertheless, because we are not yet able to determine the total amount potentially payable to the employee from the WCBGF, we will not order payment as yet, but retain jurisdiction to consider modification of the decision on this issue, under AS 23.30.130, as discussed below.  

Based on the available record, we have awarded the employee a total of $24,003.31 in medical and related transportation benefits.  We find no evidence or argument in the record contrary to the employee’s claim for these benefits from the fund; however, we note the WCBGF apparently asserts a right to independent review of the medical records and billings.  We here make no finding or conclusion concerning the employee’s claim for penalties, interest, attorney fees, or legal costs from the WCBGF, but retain jurisdiction on those points. 

Under our responsibility to best ascertain and protect the rights of the parties,
 we will retain jurisdiction over the issue of the employee’s claim against the WCBGF, and will consider modification of this Decision and Order based on additional argument and evidence.
  We specifically request briefing or argument from the WCBGF, the employee, and the employer concerning the employee’s potential entitlement to payment of any or all benefits from the fund.  We will remand this issue to Board Designee Melody Kokrine to hold a prehearing with the parties to set a schedule for briefing or oral argument on the employee’s claim for benefits from the WCBGF under AS 23.30.082, within 30 days of the issuing of this decision.

ORDER

1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from April 12, 2007 through the date of the hearing, and until he is medically stable.  TTD benefits due to the employee from April 12, 2007 through August 16, 2007, total $15,140.16.  
2.
The employer shall provide the employee the claimed medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision and order.  Medical benefits due from April 12, 2007 through August 16, 2007, total $5,831.09.      
3.
The employer shall pay the employee $3,140.00 in transportation costs, under 8 AAC 45.082(d) and 8 AAC 45.084, for the period from April 12, 2007 through August 16, 2007. 

4.
The employer shall pay $15,246.99 in penalties under AS 23.30.155(f), on all unpaid benefits awarded in our May 11, 2007 decision.

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid TTD benefits awarded in this decision, from the date each installment of compensation was due.  Interest due the employee from April 12, 2007 through August 16, 2007, totals $870.72.

6.
We retain jurisdiction over the employee’s claim for benefits from the WCBGF, to modify this Decision and Order under AS 23.30.130.   We will remand this issue to Board Designee Melody Kokrine to hold a prehearing conference with the parties.  We direct Ms. Kokrine to set a hearing on the employee’s claim for payment of any and all benefits from the WCBGF, on the basis of legal briefs or oral argument, within 30 days of the issuance of this decision.

7.  
We retain jurisdiction over the employee’s claim for additional attorney fees and legal costs, under AS 23.30.145(b), pending the hearing ordered above.  

Dated at Fairbanks, Alaska on September 27th, 2007.
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William Walters, Designated Chair







Jeffrey P. Pruss, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAY L. TUCKER employee / applicant; v. CHARLES HENNAGER, uninsured employer / defendant; Case No. 200602061; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 27th, 2007.







   _________________________________

      

Kelley J. DeGabain, Admin. Clerk III
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� We note the employee subsequently filed an Affidavit of Counsel re: Attorney Fees and Costs, dated and filed on September 20, 2007.  As discussed below, we will exercise or discretion to address this affidavit in a subsequent proceeding. 


� Workers’ Compensation Claim, dated January 2, 2007. 


� Steve Smalling, ANP, chart note, September 28, 2006.


� Id.


� Magnetic resonance imaging study.


� Dr. Walker medical report, November 2nd, 2006.  


� Dr. Wade medical report, November 16, 2006.


� Family Medical Center statement, November 6, 2006.


� Workers’ Compensation Claim, dated January 2, 2007.


� Controversion Notice, December 26, 2006.


� See, Affidavit of Service of Workers’ Compensation Documents, Robert Beconovich, Esq., April 10, 2007.


� AWCB Decision No. 07-0102 (April 26, 2007).  


� Id.


� Hearing Notices, dated April 4, 2007. 


� Dr. Cooper Post-Operative Instructions, March 23, 2007.


� Dr. Cooper medical reports, April 3, 2007.


� Id.


� 2005 W-2.


� See attachments, Documents in Aid of Hearing, dated April 6, 2007.


� In his brief, the employee calculated that $63,711.11 divided by 50 equals $1,274.22 per week.  Because the employee was married, with one child, the 2006 Compensation Rate Tables yielded a compensation rate of $841.12.


� Benefits Owed Mr. Tucker as of Hearing of April 12, 2007, filed in hearing.


� Id.


� Id.


� Affidavit of Counsel Re: Attorney Fees and Costs, dated April 5, 2007; and Supplemental Affidavit of Counsel Re: Attorney Fees and Costs, dated April 14, 2007


� Id.


� AWCB Decision No.  07-0119 (May 11, 2007), at 2-5.


� Id. at 8-10.


� Id. at 17-18.


� Id. at 18.


� Application for Declaration of Default and for Supplemental Order of Default, dated June 25, 2007.


� Id.


� Id.


� Employee’s Fourth Medical Summary, dated August 8, 2007.


� Documents in Aid of Hearing, dated August 8, 2007.


� Documents in Aid of Hearing, dated August 15, 2007.


� Benefits Owed Mr. Tucker as of Hearing of August 16, 2007.


� AWCB Decision, Injury No. 200602061 (September 21, 2007) at 2-7.


� See, also, Delacruz v. Alaska Business Cleaning Service., AWCB Decision No. 00-0034  (May 2, 2000);


Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).  


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 524 P.2d 264, 266 (Alaska 1974).


� 914 P.2d 1276, 1279 (Alaska 1996). 


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.  See AS 44.62.460(e).


� DeYonge, 1 P.3d at 96.  


� 18 weeks x $841.12 per week.


� 914 P.2d at 1279.  


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 5 A. Larson & L. Larson, Larson’s Workers' Compensation Law, § 90.01 (2005).


� 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


�Smallwood, 623 P.2d at 316; DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


�Id.


� 989 P.2d 727, 731 (Alaska 1999).


� The Court reversed our application of the presumption analysis in Hibdon v. Weidner & Associates, AWCB Decision No. 96-0177 (May 7, 1996) at 4.  But see, S&W Radiator v. Flynn, AWCAC Decision No. 016 (August 4, 2006) at 12, fn 70.


� See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


� Hibdon, 989 P.2d at 731.  


� Id.


� Kodiak Oilfield Haulers v. Adams, 777 P.2d at 1149.


� Wolfer, 693 P.2d at 871.


� Smallwood, 623 P.2d at 316.


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993).


� See, e.g., Simons v. Fairbanks Nissan, AWCB Decision No. 06-0097 (April 25, 2006).


� AS 23.30.082(c).	


� 8 AAC 45.070(c). provides, in part:  To oppose a hearing, a party must file an affidavit of opposition in accordance with this subsection.  If an affidavit of opposition to a hearing … is filed in accordance with this subsection, the board or its designee will, within 30 days after the filling of the affidavit of opposition, hold a prehearing conference.  In the prehearing conference the board or its designee will schedule a hearing date within 60 days or, in the discretion of the board or its designee, schedule a hearing under (a) of this section on a date stipulated by all parties. . . .


� AWCB Decision No. 07-0135 (May 23, 2007).


� Director Paul Lisankie letter to Chris Schmidt, dated July 2, 2007.


� Id.


� AS23.30.135; AS 23.30.155(f).


� AS 23.30.130.
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