IN RE ALASKA R & C COMMUNICATIONS, LLC
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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ACCUSATION OF THE EMPLOYER’S FAILURE TO INSURE WORKERS’ COMPENSATION LIABILITY,

                                     against,

ALASKA R & C COMMUNICATIONS, LLC,

                                 Uninsured Employer,

                                              Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001977
AWCB Decision No.  07-0298
Filed with AWCB Juneau, Alaska

on September 28, 2007


On September 4, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure against the employer, Alaska R & C Communications, LLC, (“employer”).  Richard Degenhardt, Investigator for the Fraud Investigation Section, of the Workers’ Compensation Division, Alaska Department of Labor and Workforce Development, represented the State of Alaska.  Prior to commencing the hearing, Investigator Degenhardt attempted, to no avail, to reach Scott Romine, the president and registered agent of Alaska R & C Communications, LLC.  We proceeded in the absence of a representative of the employer under 8 AAC 45.070(f)(1),
 after finding proper notice was provided and received by the employer on August 24, 2007.
  The record closed at the conclusion of the hearing on September 4, 2007.


ISSUES
1. Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

3. Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
Investigator for the Fraud Unit for the Workers’ Compensation Division, Richard Degenhardt, testified at the hearing on September 4, 2007, that through he conducted a routine records check of Department of Labor and Workforce Development (“DOL”), Workers’ Compensation Division records and discovered the employer had not filed a current Notice of Insurance for the period February 19, 2006 until February 9, 2007.
  Mr. Degenhardt testified that DOL Employment Security Division (“ESD”) tax records indicated the employer had employees during the period of time the employer was uninsured.
  The investigator obtained a National Council on Compensation Insurance, Inc. (“NCCI.”) database report of Policy and Coverage Provider, indicating this employer secured workers’ compensation insurance coverage with Liberty Northwest Insurance Company for the period March 17, 2005 until February 19, 2006.
  However, upon expiration of this policy on February 19, 2006, the NCCI reports showed the employer’s coverage was cancelled for nonpayment of premium.
  The DOL ESD tax records indicate the employer paid ESD taxes on between eight and 12 employees from the first quarter of 2006 through the second quarter of 2007.

The State of Alaska Department of Commerce, Corporations, Business and Professional Licensing records indicate that Alaska R & C Communications was established as a limited liability corporation on November 5, 2001.  On January 22, 2002, the business was established as a corporation.  Scott Romine holds the corporate executive offices of president and treasurer; Rebecca Romine holds the corporate executive offices of vice president and secretary.  Both Scott Romine and Rebecca Romine serve as directors with each owning 50 percent of the corporation.  The primary activity of the corporation in is telecommunications.

Investigator Degenhardt testified that the employer’s employees are classified under risk classification 9516, radio, television, video and audio equipment installation, service or repair and driver employees, with a rate multiplier of $5.15 per $100.00 of payroll.  Under this classification, he testified that employees are exposed to moderate to low risk.  In 2006, the employer's total payroll was $270,388.40.
  Investigator Ellis testified that based upon the employer’s annual premium, the daily cost to insure its employee’s is $40.26.

Mr. Degenhardt testified that the Division served the employer with a petition for a finding of failure to insure and assessment of a civil penalty,
 and discovery demand on December 16, 2006.
  He testified that the petition accuses Alaska R & C Communications, Inc., of being an employer; using employee labor; and having neither workers’ compensation insurance to pay workers’ compensation benefits if an employee is injured on the job, nor approval to self-insure.
  

The employer received a final premium audit billing of $3,173.73 from Liberty Northwest Insurance Company on December 19, 2006, with a payment due date of January 3, 2007.  In a memorandum from Kelly Kalp to Scott Romine of Alaska R & C Communications, Inc., 
Ms. Kalp notified the employer that per the employer's request, she contacted Liberty Northwest to ascertain when the employer's last policy with the insurer was in force.  Ms. Kalp advised the employer that its last policy with the carrier was for the term March 17, 2005 to February 19, 2006.  Further, she notified the employer that the payments made were for an estimated final audit and the actual final audit of $3,173.73.  Ms. Kalp informed the employer that those payments were not for the purposes of renewing the workers compensation insurance policy.  Further, she confirmed that the employer did not have workers’ compensation insurance coverage in place for Alaska R & C Communications since February 19, 2006.  Ms. Kalp provided the employer with a copy of the cancellation notice issued by Liberty Northwest.  Ms. Kalp notified the employer that she had contacted Investigator Degenhardt, provided him with the same information, and advised him that Alaska R & C Communications acquired coverage effective February 9, 2007.
  

Ms. Kalp provided Investigator Degenhardt with a copy of Business Insurance Associates, Inc.’s June 24, 2005 letter to Liberty Northwest advising the carrier that as of the renewal of Alaska 
R & C Communications’ workers compensation insurance policy, Business Insurance Associates no longer wished to handle the account.
  Additionally, she provided Business Insurance Associates’ June 24, 2005 letter to Alaska R & C Communications notifying the employer that Business Insurance Associates would handle the employer's workers’ compensation insurance until it renewed; however once renewal came up Business Insurance Associates would no longer handle the employer's insurance.  Business Insurance Associates chose not to handle the employer's renewal because it had billed the employer “over and over again” its fee of $100.00, which remained unpaid.

Mr. Degenhardt testified that the Division served the employer with an initial discovery demand on December 19, 2006, and that the employer failed to provide the information requested.  He testified it was necessary to send the employer as second discovery request letter on February 5, 2007.  The employer was provided notice that if the employer did not provide the requested discovery by February 12, 2007, the Division would be seeking a subpoena.
  On March 28, 2007, the Division filed with the Board a petition to compel, as the employer had not yet provided the discovery requested on December 15, 2006.
  On April 18, 2007, the employer provided its payroll summary for the period February 19, 2006 through February 9, 2007.
  This summary indicates the employer utilized 1478 employee work days from February 19, 2006 until February 9, 2007.  Further, it shows that 12 of 15 employees worked overtime during this period.  Additionally, during this period, Scott Romine was paid $79,615.42.
  Again, on January 17, 2006, Business Insurance Associates advised the employer that as of renewal of its workers’ compensation insurance policy, Business Insurance Associates would no longer be the employer's agent of record.
  On February 28, 2006, Liberty Northwest notified the employer that its workers’ compensation insurance policy expired on February 19, 2006 because Liberty Northwest did not receive the premium deposit payment required for the February 19, 2006 to February 19, 2007 policy.

Mr. Degenhardt testified regarding the employer’s history before the Board.  He testified that the Division issued an accusation of employer's failure to insure workers compensation liability against Alaska R & C Communications on February 18, 2004.
  A hearing was held before the Board on March 10, 2004.  In that matter, the Board found the employer had failed to insure for workers compensation liability and ordered that the employer was directly liable for any compensable claims arising during the period was in violation of AS 23.30.075, from October 10, 2002 until February 19, 2004; and that the employer was subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which it was in violation of 
AS 23.30.075.  The Board directed Investigator Mark Lutz to investigate Alaska R & C Communications on a quarterly basis for a period of one year.

In addition to appearing before the Board on a previous accusation of failure to insure and being found uninsured, there have been two reports of injury filed by employees of Alaska R & C Communications.  One injury, a corneal ulcer, occurred on January 21, 2004; the other, a chest injury, occurred on January 24, 2004.  At the times of these injuries, the employer did not have workers’ compensation insurance.

At hearing, Mr. Degenhardt requested that the Board find the employer uninsured from February 19, 2006 until February 9, 2007.  Additionally, he requested that the Board find the employer directly liable for any workers’ compensation claims during that period in which the employer had no workers’ compensation liability coverage, February 19, 2006 through February 8, 2007. He requested that Scott Romine and Rebecca Romine be found personally responsible, and jointly and severally liable together with the corporation for any workers’ compensation claims filed against the business during the period when the employer was uninsured.  

Based upon the provision of proof of insurance as of February 9, 2007, the Division did not request that the Board issue a stop order.  

Mr. Degenhardt recommended that the Board direct him to monitor the employer for at least five years to insure the employer is not using employee labor without workers’ compensation insurance.  The Division requested the Board find that the employer is subject to penalties under AS 23.30.080(f), and requested the Board assess a civil penalty for the 1,478 uninsured employee workdays between February 19, 2006 until and February 9, 2007.  

The Division identified the following aggravating factors and request that they be considered in the Board's assessment of a civil penalty pursuant to AS 23.30.080(f):

· The employer acquired a workers’ compensation insurance policy with an effective date of February 9, 2007, 52 days after the Division's intervention and notification to the employer of its failure to insure on December 15, 2006. 

· The employer has a very poor history and maintaining workers’ compensation insurance.

· The employer was advised of the February 19, 2006 cancellation of its workers’ compensation insurance policy by both Liberty Northwest and Business Insurance Associates.

· The employer did not cooperate with the Division’s numerous discovery requests; and only provided the requested discovery 121 days after the Division's initial request.

· Alaska R & C Communications is owned by an experienced and knowledgeable business person, in business since 2001.

· This is not the first time Alaska R & C Communications has been brought before the Board.  The Board issued a Decision and Order finding the employer failed to insure from October 10, 2002 until February 19, 2004.

The Division recognized that if the Board were to assess a civil penalty at the maximum of $1,000.00 per uninsured employee workday, it would severely curtail the operations of 
Alaska R & C Communications.  The Division requested that the Board assess a civil penalty consistent with other uninsured employers with similar aggravating and mitigating factors.  The Division drew the Board's attention to the case In re Rendezvous Inc.,
 for purposes of comparison.  Mr. Degenhardt suggested that although the factors are similar, that the aggravating factors in Alaska R & C Communications are more egregious.  Further, unlike the situation addressed in Rendezvous, Inc.’s case, in the instant matter, the employer was fully aware of the procedure before the Board and had prior knowledge of what is expected of employer under the Alaska Workers’ Compensation Act (“Act”).  Mr. Degenhardt maintained that Alaska R & C Communications displayed a blatant disregard for its obligation to provide workers’ compensation insurance for its employees and comply with the Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the Division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the Board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

The Board finds our administrative records and the hearing testimony show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from February 19, 2006, until it again acquired workers’ compensation insurance on February 9, 2007.  Previously, the Board found the employer failed to show evidence of compliance from October 10, 2002 until February 19, 2004.  The Board concludes the employer was in violation of AS 23.30.085(a) and (b) from February 19, 2006 until February 9, 2007.  We reaffirm the Board’s former finding that the employer failed to show evidence of compliance October 10, 2005 until February 19, 2004.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any valid claims arising during the periods in which the employer was in violation of AS 23.30.085.

II. FAILURE TO INSURE

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association . . . or shall furnish the Board satisfactory proof of the employer's financial ability to pay directly the compensation provided for . . . 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the Board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the Board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ....

The Board finds, based on the administrative record, and the testimony of Mr. Degenhardt, that Alaska R & C Communications, Inc. is an employer.  The employer has a general duty to provide workers' compensation insurance for its employees.  The evidence shows Alaska R & C Communications, Inc. has employed one or more persons as employees during the period February 19, 2006 until February 9, 2007, and is subject to the Alaska Workers' Compensation Act (“Act”).  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Act.

We find, based on the employer's failure to provide evidence of compliance, that we must presume, as a matter of law, that the employer failed to insure or provide security as required by 
AS 23.30.075 from February 19, 2006 until February 9, 2007.  The employer has provided no evidence to rebut that presumption.  Based on our administrative record and the testimony of the investigator, we find this employer failed to insure for workers’ compensation liability while still using employee labor from February 19, 2006 until February 9, 2007, and was in violation of 
AS 23.30.075(a).  

The Board finds Alaska R & C Communications, Inc. is a corporation.  Further, the Board finds, that under AS 23.30.075(b), Scott Romine and Rebecca Romine, as directors of the corporation, are the individuals with the authority to insure the corporation or apply for a certificate of self-insurance, and that they failed to do so from February 19, 2006 until February 9, 2007.  The Board finds Scott Romine and Rebecca Romine shall be subject to the penalties prescribed in 
AS 23.30.075; and that Scott Romine and Rebecca Romine shall be personally, jointly, and severally liable, together with the corporation, for the payment of all compensation or other benefits for which the corporation is liable under this chapter, during the periods the corporation was uninsured.
III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the Board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the Board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subDivision of the state for three years following the violation of the stop order.

We found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska. Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the recent past, violating AS 23.30.075 and AS 23.30.085.  Nevertheless, the record reflects the employer obtained workers’ compensation liability insurance on February 9, 2007, and the Division does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.  

V.
ASSESSMENT OF Civil Penalties

Having found the employer failed to insure for workers’ compensation liability, and was in violation of AS 23.30.075 and AS 23.30.085 for the period February 19, 2006 until February 9, 2007, we shall consider the Division’s petition for assessment of a civil penalty under AS 23.30.080(f), which provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the Division may petition the Board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find that, dependent upon the facts of the case, our assessment may be between zero and $1,000.00 per day per uninsured employee.  We find the employer is subject to those penalties, and the Division has filed an Accusation and Petition for those penalties.  

The Board’s decisions in In re Edwell John, Jr.,
 In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.
, In re Absolute Fresh Seafoods, Inc.,
 and In re Alaska Native Brotherhood #2 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employee, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, the risk of the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop order, and the credibility of the employer’s promises to correct its behavior.  Based on these factors, we have found a wide range of penalties reasonable, based on the specific circumstance of the violation.

AS 23.30.080(f) was passed by the Alaska Legislature and went into effect on November 7, 2005.  In addition to providing for assessment of a civil penalty for employers’ failure to insure for workers’ compensation liability, the legislature also established the Workers’ Compensation Benefits Guaranty Fund (“WCBGF”).  AS 23.30.082 provides  that the fund is composed primarily of civil penalty payments made by employers under AS 23.30.080.  Employees may make claims for payment from the WCBGF if injured while working for employers that fail to meet the requirements of AS 23.30.075 and that fail to pay compensation and benefits due.  The Board has previously found in In re Alexandra Mayberry / Cooker, Inc.,
 that although other possible sources of funding are provided for the WCBGF, the statutory scheme reflects a legislative intent that this fund is to grow primarily by civil penalties assessed against uninsured employers under AS 23.30.080(f).  The Board found that civil penalties deposited into the WCBGF will serve a purpose equivalent to premiums paid to workers’ compensation carriers, enabling the fund to meet potential liability for benefits.  Further, the Board found the WCBGF is undertaking potential liability for unpredicted periods of workers’ compensation coverage, and for poorly predictable numbers of injured workers.  

In the instant matter, the Board finds that the employer’s second uninsured periods occurred after November 7, 2005, the effective date of AS 23.30.080(f).  We found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, from February 19, 2006 until February 9, 2007.  Based upon the administrative record in the instant matter, the Board finds that between February 19, 2006 and February 9, 2007, the employer used 1,478 days of uninsured employee labor.  The Board finds the maximum penalty we can assess under AS 23.30.080(f) is $1,478,000.00.  However, considering the unique circumstances of this case, the Board finds $1,478,000.00 is excessive and shall exercise our discretion to determine the appropriate penalty assessment in the instant case.  

Based upon the administrative record, the Board finds the employer was fully aware of the fact that it was using employee labor in violation of AS 23.30.075, as it had received notices of cancellation of its workers’ compensation insurance  from both Liberty Northwest Insurance Company and Business Insurance Associates.  Further, the Board finds the employer the employer was fully aware its obligation to provide workers compensation insurance as it had appeared before the Board for a prior violation of AS 23.30.075.  The Board finds the employer did not resolve its failure to comply with AS 23.30.075 until February 9, 2007, nearly two months after the employer was served with the Division’s petition; and only after notification by the Division of its failure to comply.  The Board finds that the employer knowingly operated its business without workers’ compensation liability coverage and exposed 14 employees to 1,478 days of uninsured labor.  Further, we find that the employer failed to cooperate with the Division’s investigation and did not provide the requested discovery until 121 days after receipt of the Division’s demand.  Finally, we find employer’s failure to appear display a lack of regard for the seriousness of the employer’s obligation to provide workers’ compensation insurance for its employees.  We consider these aggravating factors.  In the instant matter, we find the employer exhibited a blatant disregard for its obligation under the Act.

Although the Board finds the circumstances surrounding the employer's failure to insure egregious, it is not the Board’s intention to put Alaska R & C Communications out of business.  Therefore, the Board finds the maximum penalty that can be assessed based upon the administrative record, $1,478,000.00, is inappropriate in light of the life of the business of Alaska R & C Communications.  Based upon the assertions of the Division, the Board finds the maximum penalty, if assessed by the Board and paid by the employer, will curtail Alaska R & C Communications’ ability to continue in business.  

We find merit in the Division's recommendation that the penalty assessed in the instant matter should be greater than that assessed the case In re Rendezvous Inc.,
 in which we assessed a civil penalty of $75.00 per uninsured employee per day.  Rendezvous, Inc., as Alaska R & C Communications, had appeared before the Board in a prior failure to insure matter.  Rendezvous Inc., unlike Alaska R & C Communications, fully complied with the Division’s requests for discovery.  

We find between February 19, 2006 and February 9, 2007, the employer used 1,478 uninsured employee workdays to conduct the business of Alaska R & C Communications.  Under the specific facts of this case, we shall reduce the daily penalty rate to $125.00 per uninsured employee per work day for 1,478 days, for a total civil penalty of $184,750.00.  Considering the unique circumstances of this case, and comparing it to other matters before the Board, we find this is a reasonable and appropriate penalty under AS 23.30.080(f).  However, considering the amount of the assessed penalty and the employer’s historical record of noncompliance with AS 23.30.075, the Board finds that in order for this employer to maintain its workers’ compensation insurance in compliance with the Act, it is appropriate in this case to provide the employer encouragement in maintaining its workers’ compensation insurance by suspending a portion of the penalty.  The suspended portion shall immediately become due if the employer fails to provide workers’ compensation insurance for its employees at any time in the next five years, or if the employer fails to timely pay the civil penalty assessed.  The Board shall suspend $73,900.00 of the civil penalty and order the employer to pay the remaining $110,850.00.  

We note the Investigator’s concerns over the impact of a large penalty on Alaska R & C Communications, as well as the Investigator’s suggestion to set up a payment schedule for penalties assessed under AS 23.30.080(f).  Under our broad procedural authority to protect the rights of parties, at AS 23.30.135, we will temporarily suspend the payment of the civil penalty, and refer this matter to Investigator Degenhardt to arrange with the employer a proposed payment schedule to submit for our consideration within 30 days.  The Board suggests an appropriate payment plan will include an initial payment of $10,850.00 with monthly payments of $2,083.33 for four years.  The Board shall retain jurisdiction over this issue.

VI.
Monitoring the Employer

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority at AS 23.30.135, and the stipulated request of the parties, we will direct the Division’s Fraud Unit to monitor this employer at least quarterly, for five years, for continued compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  We here give notice to the employer that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).


ORDER
1. The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075, and continue to file evidence of compliance in accord with AS 23.30.085.
2. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the periods the employer was in violation of AS 23.30.075, from February 19, 2006 until February 9, 2007, and from October 10, 2002 until February 19, 2004 (as ordered in the Board’s March 16, 2004 decision and order).

3. Pursuant to AS 23.30.075(b), Scott Romine and Rebecca Romine are personally, jointly, and severally liable together with the corporation for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from February 19, 2006 until February 9, 2007, and from October 10, 2002 until February 19, 2004 (as ordered in the Board’s March 16, 2004 decision and order).

4. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly, for a period of five years to insure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
5. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $125.00 for each employee for 1,478 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075, for a total civil penalty of $184,750.00.  
6. The Board suspends $73,900.00 of the civil penalty, and orders Alaska R & C Communications to pay a civil penalty in the sum of $110,850.00, upon the condition that if the employer fails to timely pay the unsuspended portion of the civil penalty assessed, fails to make timely payments under any payment plan approved by the Board, or fails to fully comply with AS 23.30.075 or other provisions of the Act, the entire suspended amount shall be due and owing and subject to collections by the Division.  
7. Pursuant to AS 23.30.080(g), payment of the unsuspended portion of the civil penalty of $110,850.00 is due within seven days after the date of service of this order upon the employer, unless the employer provides notice to the Division’s Fraud Unit within those seven days that payment in a lump sum is not financially feasible.

8. If notice is provided by the employer within seven days, we suspend the payment deadline, and retain jurisdiction over this issue under AS 23.30.130.  Under AS 23.30.135, we direct Investigator Richard Degenhardt to arrange a proposed payment schedule for the civil penalty assessed under AS 23.30.080(f), to submit for our consideration within 30 days of this decision.  
9. Pending the monitoring process ordered above under AS 23.30.135 and payment of civil penalties assessed under AS 23.30.080(f) in the unsuspended sum of $110,850.00 in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Juneau, Alaska on September 28, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Janet Waldron, Member






Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the Board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the Board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the Board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in In The Matter Of The Petition For A Finding Of The Failure To Insure Workers' Compensation Liability And Assessment Of Civil Penalty against ALASKA R & C COMMUNICATIONS, LLC, uninsured employer / respondent; Case No. 700001977; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on September 28, 2007.






Jean Sullivan, Clerk
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� 8 AAC 45.070(f)(1) provides:  If the Board finds that a party was served with notice of hearing and is not present at the hearing, the Board will, in its discretion, and in the following order of priority, (1) proceed with the hearing in the party’s absence and , after taking evidence, decide the issues in the application or petition. . . .


� 8/2//07 Hearing Notice sent to Scott Romine via Certified Mail Return Receipt Requested, Certified Mail Receipt No. 7006 3450 0003 8007 3248, and to Alaska R & C Communications  via First Class Mail; and USPS Track & Confirm Receipt No. 7006 3450 0003 8007 3248, Status: Delivered at 10:16 a.m. on August 24, 2007 in Anchorage, AK 99507.


� See NCCI Alaska Cancellation / Reinstatement / Non-Renewal, Insured: R & C Communications, Inc., Policy Effective Date: 3/17/05; Policy Expiration Date: 2/19/06; Cancellation Effective Date: 2/19/06 for Nonpayment of Premium.


� See Alaska Department of Labor, ESD, Employee Count Maintenance, Alaska R & C Communications, Inc.


� NCCI, Alaska Policy and Coverage Provider Insured: R & C Communications, Inc., Policy Effective Date: 3/17/05; Policy Expiration Date: 2//19/06.


� NCCI, Alaska Cancellation / Reinstatement / Non-Renewal; Insured: R & C Communications, Inc., Policy Effective Date: 2/19/06; Policy Expiration Date 2/19/07; Cancellation Effective Date: 2/19/06 for Nonpayment of Premium.


� Alaska Department of Labor, ESD, Employee Count Maintenance, Alaska R & C Communications, Inc.; Alaska Department of Labor, ESD, Tax Wage List by Employer, First Quarter 2006 through Fourth Quarter 2006.  See also Alaska R & C Communications, Inc. Payroll Summary, February 19, 2006 through February 9, 2007.


� Alaska Corporations, Business and Professional Licensing Entity History, Business Name: Alaska R & C Communications, Inc., Alaska Entity Number: 75353D, Entity Effective Date:  1/22/2002, Scott Romine, President, Treasurer, Director with 50% ownership; Rebecca Romine, Vice-President, Secretary, Director with 50% ownership.


� DOL ESD 2006 Tax Wage List by Employer, Alaska R & C communications, Inc.


� See 12/15/06 Petition.


� See 12/15/06 Discovery Demand.


� See 12/15/06 Petition.


� 2/9/07 Memorandum to Alaska R & C Communications, Inc. 


� See 6/24/05 Memorandum to Liberty Northwest Insurance from Business Insurance Associates.


� See 6/24/05 Letter to Alaska R & C Communications, Inc. from Business Insurance Associates.


� 2/5/07 Letter to Scott Romine, Registered Agent, Alaska R & C Communications, Inc., from Richard Degenhardt.


� 3/29/07 Petition to Compel.


� Alaska R & C Communications, Inc., Payroll Summary, February 19, 2006 through February 9, 2007.


� Id.


� See 1/17/06 Letter to Alaska R & C Communications, Inc. from Business Insurance Associates.


� 2/28/06 Letter to Alaska R & C Communications, Inc. from Liberty Northwest.


� See In re Alaska R & C Communications, AWCB Decision No. 04 – 0063 (March 16, 2004).


� Id.


� Alaska Workers’ Compensation System, AWCB Case Numbers 200402561 and 200402763.


� AWCB Decision No. 07-0072 (April 4, 2007).


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the Board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� AWCB Decision No. 06-0059 (March 8, 2006).


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) ) [$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day], and In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 �(May 8, 2006) [$15.00 per employee per day].  


� Decision No. 07-0032 (February 23, 2007).


� AWCB Decision No. 07-0072 (April 4, 2007).


� AS 23.30.130.  See, also, In re Wrangell Seafoods, AWCB Decision No. 06-0135 (May 26, 2006) and In re Alexandra Mayberry / Cooker, Inc. AWCB Decision No. 07- 0032 (February 23, 2007).





18

