MYRA S. CARSWELL  v. ANCHORAGE SCHOOL DISTRICT

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MYRA S. CARSWELL, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

                            (Self-insured) Employer,

                                                      Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200520324
AWCB Decision No. 07-0303 

Filed with AWCB Fairbanks, Alaska

[note: venue Anchorage]

on September 28, 2007


We heard the employee’s Petition for Reconsideration on September 25, 2007, in Anchorage, Alaska.  The employee represents herself.  Attorney Deirdre Ford represents the employer.   We considered this petition with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record to consider the request on the basis of the documentary file when we first met after the filing of the petition, September 25, 2007. 

ISSUE

Shall we reconsider decision and order, AWCB Decision No. 07-0267 (September 4, 2007), under AS 44.62.540?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

In our September 4, 2007 decision we discussed the evidence and case history of the employee’s claim, as follows:

The employee injured her back when she fell in her employer’s parking lot, while working as a payroll assistant on November 15, 2005.
  The employee initially sought treatment at the Alaska Regional Hospital, where X-rays of her pelvis taken on November 21, 2005 were read to be unremarkable, and she was prescribed medication.
  The employee began physical therapy on December 15, 2005.
  An MRI on December 20, 2005, revealed a broad bulging at L5-S1, L4-5, and L3-4.
  She was referred to chiropractor Marc Barbee, D.C., on December 21, 2006.  Dr. Barbee provided Vax–D treatments from December 22, 2005 through March 23, 2006.
  the employer accepted liability for the injury, and provided TTD benefits and medical care.

At the employer’s request, chiropractor Scot Fechtel, D.C., and orthopedic surgeon William Mayhall, M.D., evaluated the employee on March 17, 2006.
  In their report, Drs. Fechtel and Mayhall noted the employee had degenerative disc disease in her lumbar spine, with bilateral gluteal pain greater on the right, suggesting piriformis.
   They felt the employee was not yet medically stable, and recommended additional clinical work-up.

Chiropractor John Shannon, D.C., performed electrodiagnostic study on April 12, 2006.  The test revealed the employee had H-reflex latency differences between the right and left.

Orthopedic surgeon Lawrence Levine, M.D., began to provide care for the employee on April 12, 2006.
  Dr. Levine repeated the H-reflex studies, and confirming significant differences between left and right.
  He diagnosed radicular symptoms from the employee's slip and fall, and disc protrusion consistent with right S1 radiculopathy.
  Dr. Levine restricted the employee to halftime work, and recommended an epidural steroid injection.
   The injection was performed by Dr. Levine on April 18, 2006.
  Dr. Levine's staff continued to provide conservative care to the employee, and on June 26, 2006, recommended a course of physical therapy.

At the employer’s request, the employee was scheduled to be seen by orthopedic surgeon Stephen Marble, M.D., on June 17, 2006.  The employee was given that notice of this appointment in a letter from the employer's nurse case manager on May 9, 2006.
  In the hearing on August 9, 2007, the employee testified that her family had a medical emergency and that she had spent much of the evening on June 16, 2006, on the phone with her sister in Georgia, trying to persuade her to get medical attention.  She testified that she was too emotionally upset to attend the examination by Dr. Marble the next morning at 8:00 AM.  She testified she sent an e-mail in the early morning hours to notify the employer she would not be able to attend, requesting an appointment later that day or at a subsequent date.
  The employer rescheduled the appointment with Dr. Marble at the earliest available date, September 22, 2006.
 

Based on the employee's failure to attend the EME examination by Dr. Marble, the employer denied the employee's TTD benefits in a Controversion Notice dated June 19, 2006.
  The employee filed a Workers’ Compensation Claim dated June 19, 2006, requesting reinstatement of TTD benefits, and a finding of frivolous and unfair controversion.
  

In Dr. Marble’s September 22, 2006 report, he diagnosed the employee to have symptomatic L5-S1 discopathy with protrusion.
  Dr. Marble believed the employee’s work injury was the substantial cause of the employee's symptoms and disability.
   He felt her medical treatment should be limited to one additional epidural injection, and a refresher course on home exercise consisting of two or three physical therapy visits.
  He released her to return to work as a payroll clerk, part-time for the first three weeks then full-time.
  He recommended that she avoid strenuous lifting, as well as repetitive, bending twisting, or stooping.
  He recommended that she be allowed to change her position every hour and stretch for 10 minutes.
  He found the employee medically stable and rated her with a DRE lumbar Category II under the American Medical Association Guides the Evaluation of Permanent Impairment, 5th edition (“AMA Guides”).
  In a letter dated October 4, 2006, Dr. Marble clarified that the employee's PPI rating was 5 percent of the whole person.

Based on Dr. Marble's report, the employer denied certain benefits in a Controversion Notice on October 13, 2006, but agreed to pay temporary partial disability (“TPD”) benefits for three weeks, during her recommended part-time return to work.
  Also based on Dr. Marble's report, the employer issued a Controversion Notice on November 8, 2006, denying TTD benefits beginning September 23, 2006, asserting the employee was able to return to her work.
  The employee filed a Workers’ Compensation Claim dated October 11, 2006, again requesting reinstatement of TTD benefits, and a finding of frivolous and unfair controversion.
  

Dr. Levine continued to provide conservative care for the employee.  On October 24, 2006, Dr. Levine agreed to a progressive attempt to return the employee to work, following an ergonomic evaluation, and instruction for a home exercise program.
   On November 2, 2006, Dr. Levine and Nurse Practitioner Moates recommended the employee undergo an ergonomic evaluation and a course of six physical therapy sessions with a goal of setting up an independent exercise program.
  The employee underwent a physical therapy program with Irina Luban, PT, from November 14, 2006 through December 18, 2006.
 

We ordered the employee to undergo a second independent medical evaluation (“SIME”)
 with Judy Silverman, M.D., on March 20, 2007.  In her report, Dr. Silverman diagnosed the employer to be suffering right S1 radiculopathy caused by the lumbar degenerative disc disease, which became symptomatic with the employee's work injury.
  Dr. Silverman indicated the majority of the employee's treatment had been reasonable and necessary, but noted the employee was not able to articulate a specific structured home exercise program.
  She indicated the employee might benefit from up to three additional steroid injections, at least six months apart.
  She recommended an additional two sessions of physical therapy to set up an independent exercise regimen for the employee.
  She indicated the employee will have permanent physical restrictions in her work, and recommended a functional capacity evaluation.
  She suggested the employee will benefit from a short course of eight sessions with a psychologist concerning with pain management techniques to support her return to work.
  

Dr. Silverman noted the employee had significant sign of radiculopathy, including dermatonal pain with straight leg raising, subsequently resolved, abnormality on electrodiagnostic pain, as well as persistent symptoms following conservative treatment.
  Dr. Silverman found the employee was medically stable on December 18, 2006, upon the completion of her physical therapy program.
  Dr. Silverman cited page 384, Table 13-3 of the AMA Guides, and rated the employee with a Category III impairment of the lumbar area, a whole person impairment of ten percent.

In the hearing on August 9, 2007, the employee presented a copy of a fax request, dated July 17, 2007, to the employer for a follow-up back injection by Dr. Levine.
  After the hearing, the employee filed a copy of a letter from Dr. Levine, dated June 14, 2007, indicating that a follow-up epidural right S1 transforaminal steroid injection might be reasonable treatment.

In a prehearing conference on July 16, 2007, our Board Designee set the employee’s claims for a hearing on August 9, 2007.  The Prehearing Conference Summary identified the employee’s claims as time loss benefits, PPI benefits, and medical care as recommended by the SIME physician. 

In the hearing on August 9, 2007, Dr. Marble testified Dr. Silverman misdiagnosed the employee to have radiculopathy.  Dr. Marble indicated she suffered only the temporary symptoms of radiculitis.  He asserted the employee should be rated at only five percent PPI.  He testified the employee was medically stable by the time that he examined her, but could not assess whether she was stable earlier.  He confirmed the findings and recommendations from his report.

At the hearing the employee testified concerning the persistence of her symptoms.  She testified concerning the emotional responsibility and exhaustion she felt from a late night telephone conversation with her sister in Georgia, trying to persuade her to seek back treatment, on the evening before her scheduled evaluation with Dr. Marble.  She argued she had reasonably attempted to reschedule the EME evaluation, and her TTD benefits should be restored until she was medically stable.  She argued she is entitled to an additional five percent PPI benefits, based on the SIME evaluation.  She requested an additional epidural injection, as recommended by Dr. Levine.

At the hearing, and in its brief, the employer argued the employee is not entitled to TTD benefits between her failure to attend the scheduled evaluation on June 18, 2007 until she was actually seen by Dr. Marble on September 22, 2006, under AS 23.30.095(e).  It argued Dr. Marble found the employee medically stable on September 22, 2006, and Dr. Levine impliedly agreed to this when he indicated in his October 4, 2006 letter that she had a rateable impairment.  Accordingly, it argued, she is entitled to no TTD after Dr. Marble’s evaluation.  It argued Dr. Marble’s impairment rating is precise and accurate, and he indicated where the error lay in Dr. Silverman’s rating.  It asserted it had paid benefits based on the five percent PPI rated by Dr. Marble, and no additional PPI benefits are due.  It agreed to provide one additional steroid injection as recommended by Dr. Marble, but indicated all other recommended conservative care had already been provided.

In our September 4, 2007 decision we found, in part:

[A]lthough we find the record indicates the employee suffered degenerative disc disease, pre-existing her work with the employer, we find the records from the employee’s medical providers clearly indicate the employee’s disabling symptoms arose from her fall at work.  Dr. Marble’s September 22, 2006 report indicated he believed the cause of the employee's symptoms and disability was related to her fall at work; and Dr. Silverman’s SIME report attributes her disability to the work injury.  Based on our review of the record, we find the medical evidence indicates her work injury was the substantial cause of the disabling symptoms, and we find no evidence to rebut the presumption of compensability of the employee’s claim for TTD benefits following June 19, 2006.
  
. . . . We find the preponderance of the record, especially the records from Drs. Silverman and Levine, clearly reflects the employee was seeking to undergo treatment anticipated to improve her condition.  Considering the medical record and the treatment recommendations from her physician, as well as by the other physicians, we cannot find that "improvement … [was] not reasonably expected"
 from the recommended treatment through December 18, 2006.  Accordingly, we cannot find the employee was medically stable before that date.  We are persuaded by the review, analysis, and opinions of Dr. Silverman and the recommendations of Dr. Levine.  We conclude the employee was medically stable as of December 18, 2006, and entitled to TTD benefits for her disability through that date.
  
. . . .

The employer argued the employee’s failure to attend the examination was unreasonable, causing a several-month delay in scheduling the examination with a physician of the employer’s choosing, and that the benefits due during the period of delay should be forfeited.  The employee argued she was unable to attend the examination because of a family emergency, that she was immediately willing to reschedule, and that she should not lose the compensation due under the Alaska Workers’ Compensation Act. 

Although the employer has the self-help remedy of suspension of benefits to secure cooperation with a physician of its choosing, AS 23.30.095(e) clearly contemplates the restoration and payment of those benefits once an employee’s cooperation is secured. . . . [W]e are troubled at the employee’s last-minute cancellation of the examination by Dr. Marble, and we do not find the employee’s rationale particularly compelling.  However, immediately after the cancellation, the record is clear that the employee ceased resistance and attempted to reschedule the examination at the earliest possible date.  Although the employer has the right to choose its physician, we find the more-than-three-month delay is excessive, and cannot reasonably be wholly attributed to the employee.   

We note that AS 23.30.095(e) provides 14 days as the “presumed reasonable” period for the employer’s initial examination of the employee.  On the unique facts of this case, we find the 14-day examination guideline in AS 23.30.095(e) offers a reasonable standard to apply to this dispute.  We find that forfeiture of the employee’s compensation for 14 days following the cancelled examination is reasonable.  

. . . .

In the hearing on August 9, 2007, Dr. Marble testified the employee suffered only the temporary nerve symptoms of radiculitis, and that Dr. Silverman misdiagnosed the employee to have radiculopathy.  He argued the employee should be rated at only five percent PPI.  In contrast, Dr. Silverman noted the employee had significant signs of radiculopathy….   Dr. Silverman specifically cited the criteria from page 384, Table 13-3 of the AMA Guides.  We find Dr. Silverman’s opinion is well grounded in the medical records, and she has applied the medical evidence to the specific criteria of the cited sections of the AMA Guides….  Based on the preponderance of the available record, especially the medical record and opinion of Dr, Silverman, we find the employee suffered a ten percent impairment from her work injury.  Accordingly, we will order the employer to pay the employee PPI benefits based on an additional five percent whole person impairment.

. . . .

Dr. Marble testified the employee was medically stable as of September 22, 2006, but recommended limited additional treatment, including an epidural injection, and a physical therapy refresher course on home exercise consisting of two or three visits.  The employer agreed the employee could have one additional injection.  Because the employee had more than the number of physical therapy sessions recommended by Dr. Marble, the employer argued no additional sessions are reasonable or necessary.

However, a number of months later, Dr. Silverman examined and evaluated the employee.  She agreed the employee’s medical treatment had been reasonable, but noted the employee was not able to articulate a specific structured home exercise program. . . .

In the instant case, we find the preponderance of the available evidence, specifically the report and opinions of Dr. Silverman, indicate the employee has not yet come to understand how to perform a home exercise regime, a regime also recommended by the treating physician and the employer’s physician.  We find Dr. Silverman’s recommendation for two additional physical therapy sessions to train the employee in self exercise is eminently reasonable.  We also find Dr. Silverman’s other recommendations (for a course of three injections and psychological sessions for developing pain management techniques) are reasonable and necessary, in light of the employee’s medical history.  Accordingly, we will order the additional medical care recommended by the SIME physician, Dr. Silverman.

In our September 4, 2007 decision, we ordered:

ORDER

1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from July 2, 2006 through December 18, 2006.  
2.
The employee is entitled to PPI benefits based on a whole-person impairment of ten percent.  The employer has paid PPI benefits based on a five percent impairment.  The employer shall pay the employee additional PPI benefits, under AS 23.30.190, based on the additional five percent impairment.

3.
The employer shall provide the employee additional medical benefits related to her work injury, under AS 23.30.095(a), as recommended by Dr. Silverman and as discussed in this decision.

On September 18, 2007, the employer filed a Petition to Reconsider, under AS 44.62.540, our September 4, 2007 decision and order, asserting we erred in relying on Dr. Silverman’s opinion concerning medical stability, and in ordering forfeiture of only two weeks of the employee’s TTD benefits for failure to attend the June 17, 2996 examination by Dr. Marble.
   It asserted the employee e-mailed her cancellation at 5:00 am, a time which made cancellation of the appointment impossible, and delayed the examination until September 22, 2006.
  It argued we should forfeit all her benefits until that date.
  It argued thaty if we decline to order full forfeiture, it would be more appropriate to assess a 60 day forfeiture, modeled on the re-examination provisions of AS 23.30.095(e).
  It argued we should accept Dr. Marble’s PPI rating as more consistent with the employee’s medical history that that of the SIME physician.
  It argued that the employee’s treating physician, Dr. Levine, implied agreement with Dr. Marble’s date of medical stability when Dr. Levine indicated the employee should be rated for partial impairment.

We closed the record to consider the employee's petition when we next met, on September 25, 2007.  To clarify the status of this petition, we issue this decision and order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

The employee requests that we reconsider our decision under AS 44.62.540.  In response to the employer’s petition, we have examined the record of this case, including the hearing testimony, and our decision.  

As noted above, Dr. Marble found the employee medically stable as of September 22, 2006.  However, he recommended limited additional treatment, including an epidural injection, and a physical therapy course on home exercise.  The employee’s treating physician, Dr. Levine, recommended additional physical therapy, which the employee completed on or about December 18, 2006.  

Dr. Silverman reviewed the total medical record, finding the employee medically stable as of the completion of the physical therapy ordered by Dr. Levine.  We again find the preponderance of the record, especially the records from Drs. Silverman and Levine, reflect the employee was seeking to undergo treatment anticipated to improve her condition.  Considering the medical record and the treatment recommendations from her physician, we cannot find that "improvement … [was] not reasonably expected"
 from the recommended treatment through December 18, 2006.  We find credible, and give considerable weight to, the review and analysis and opinions of Dr. Silverman and the recommendations of Dr. Levine.  In light of this record, we do not find the employee was medically stable before December 18, 2006.  We conclude the employee was entitled to TTD benefits for her disability through that date.
  

Although the employer exercised its right to suspend the employee’s benefits for resistance to examination by its physician, AS 23.30.095(e) requires the restoration and payment of those benefits once an employee’s cooperation is secured.  Forfeiture of the suspended benefits happens only at our direction, and is committed to our discretion.  In our September 4, 2007 decision, we did not condone or excuse the employee’s last-minute cancellation of the examination by Dr. Marble.  However, the record is clear that the employee ceased resistance and attempted to reschedule the examination with Dr. Marble immediately after the cancellation.  Upon reconsideration, we again find forfeiture of all TTD benefits during the more-than-three-month delay in order to have her examined by a particular insurance physician is not reasonable.   We again find a forfeiture of 14 days of TTD benefits is reasonable, in light of the specific facts of the case.  We will confirm our order to resume  the employee’s TTD benefits beginning July 2, 2006, through the date of medical stability, December 18, 2006.

Dr. Marble testified the employee suffered only the temporary nerve symptoms of radiculitis, and that the employee should be rated at only five percent PPI.  He asserted Dr. Silverman misdiagnosed the employee.  

The record reflects that Dr. Silverman noted significant specific signs of radiculopathy, including dermatonal pain with straight leg raising, subsequently resolved, abnormality on electrodiagnostic pain, as well as persistent symptoms following conservative treatment.  We find Dr. Silverman clearly and specifically cited the criteria from page 384, Table 13-3 of the AMA Guides.  We again find Dr. Silverman’s opinion is well grounded in the medical records, and she has applied the medical evidence to the specific criteria of the cited sections of the AMA Guides.  We find Dr. Silverman’s opinion is well researched and credible.  Based on the preponderance of the available record, we again find the employee suffered a ten percent impairment from her work injury.  

ORDER

The employer’s Petition to Reconsider, under AS 44.62.540, is denied and dismissed.  AWCB Decision No. 07-0267 (September 4, 2007) remains in full force and effect.


Dated at Anchorage, Alaska this 28th day of September, 2007.





ALASKA WORKERS' COMPENSATION BOARD






William Walters, Designated Chairman






Janet L. Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of MYRA S. CARSWELL employee / applicant; v. ANCHORAGE SCHOOL DISTRICT, self-insured employer / defendants; Case No. 200520324; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 28, 2007.






Kelley J. DeGabain, Admin. Clerk III
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