IN RE ALASKA R & C COMMUNICATIONS, LLC
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ACCUSATION OF THE EMPLOYER’S FAILURE TO INSURE WORKERS’ COMPENSATION LIABILITY,

                                     against,

ALASKA R & C COMMUNICATIONS, LLC,

                                 Uninsured Employer,

                                                   Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  700001977
AWCB Decision No.  07-0328

Filed with AWCB Anchorage, Alaska

on October 26, 2007


On October 17, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard on the written record Alaska R & C Communications LLC’s request for reconsideration of the civil penalty assessed under AS 23.30.080(f) in the Board’s September 28, 2007 Decision and Order.
  Scott Romine, president of Alaska R & C Communications, represented the employer.  Richard Degenhardt, Investigator, handles this matter on behalf of the Alaska Workers’ Compensation Division, Fraud Unit (“Division”).  The record closed when the Board met to review the employer’s request for reconsideration on October 17, 2007.


ISSUE
Shall the Board reconsider its September 28, 2007 Decision and Order No. 07-0298 under 
AS 44.62.540?


SUMMARY OF THE EVIDENCE
On September 4, 2007, the Board heard the petition for a finding of failure to insure and assessment of a civil penalty against Alaska R & C Communications, LLC.  After having found the employer was properly served, the Board continued in the absence of a representative on the employer’s behalf.  Based upon the evidence presented and the entire administrative record in this matter, the Board found the employer failed to file evidence of compliance with the requirement as set forth in AS 23.30.085, and failed to insure for workers’ compensation liability in compliance with 
AS 23.30.075 on more than one occasion.  The most recent period was from February 19, 2006 through February 9, 2007.  The employer also had lapses in coverage from February 19, 2005 to March 17, 2005, and from April 26, 2005 until November 29, 2006.
  The employer had appeared before the Board in 2004 for its failure to insure from April 26, 2005 until November 29, 2006.  

In assessing the civil penalty under AS 23.30.080(f), the Board found that upon expiration of the policy, with no regard for compliance with the Workers’ Compensation Act (“Act”), the employer allowed its workers’ compensation insurance to lapse; that the Alaska R & C Communications was fully aware of its obligation to insure for workers’ compensation liability, as it had appeared before the Board for a prior violation of AS 23.30.075; and that it was using employee labor in violation of 
AS 23.30.075, as it had received notices of cancellation of its workers’ compensation insurance from both its carrier and its insurance agent.   The Board considered these aggravating factors in the assessment of civil penalties. 

Further, the Board found the employer’s failure to acquire workers’ compensation insurance for 55 days after involvement of the Fraud Unit another exhibition of the employer’s disregard for compliance with the Act. The Board considered this passage of time prior to the employer’s acquisition of workers’ compensation to be an aggravating factor. 

An additional factor the Board considered an aggravator was the employer’s failure to cooperate with the Division’s investigation.  We found the employer did not provide the requested discovery until 121 days after receipt of the Division’s discovery demand. The Board has consistently considered this an aggravating factor.

We found the employer’s failure to appear for the hearing displayed a lack of regard for the seriousness of the employer’s obligation to provide workers’ compensation insurance for its employees.  We considered this an aggravating factor in light of our finding the employer had been properly served with notice of the hearing.  

A final factor considered aggravating by the Board was the employer’s exposure of 14 employees to 1,478 days of uninsured labor.  We found that the employer knowingly operated its business without workers’ compensation liability coverage. Ultimately, the Board found the employer exhibited a blatant disregard for its obligation under the Act.

The Board found the number of days the employer was uninsured from February 19, 2006 until February 9, 2007.  During this period, we found, based upon the administrative record, that the employer utilized 1,478 days of employee labor.  Under AS 23.30.080(f), the maximum penalty that could be assessed based upon 1,478 uninsured employee work days between February 19, 2006 and February 9, 2007, was $1,478,000.00.  The Division recommended assessment of a civil penalty consistent with other uninsured employers with similar aggravating and mitigating factors and drew the Board's attention to the case In re Rendezvous Inc.,
 for purposes of comparison.  Mr. Degenhardt suggested that although the factors are similar, that the aggravating factors in Alaska R & C Communications are more egregious and the civil penalty assessed should be greater than that in Rendezvous, Inc.’s case, of $75.00 per uninsured employee work day.  Further, we found that unlike the situation addressed in Rendezvous, Inc.’s case, in the instant matter, the employer was fully aware of the procedure before the Board and had prior knowledge of what is expected of an employer under the Act.  Further, Rendezvous, Inc. complied with all discovery requests made by the Division and the Board in a timely fashion, unlike Alaska R & C Communications.
However, we have consistently recognized it is not our intention to place such a significant burden upon an employer that the employer will be forced out of business; and bearing in mind the life of the business of the employer, the Board exercised its discretion, assessed a civil penalty of $125.00 for each employee for 1,478 uninsured work days, for a total assessed penalty under 
AS 23.30.080(f) of $184,750.00.  Based upon the employer’s history before the Board, we found that to deter future non-compliance with AS 23.30.075 by the employer and to encourage the employer to maintain its workers’ compensation insurance in compliance with the Act, it was appropriate to suspend a portion of the $184,750.00 penalty.  The Board suspended $50.00 per uninsured employee work day and ordered the employer to pay $110,850.00, which equates to $75.00 per uninsured employee work day, the amount assessed in the Rendezvous, Inc. case, which we found less egregious than the instant matter. 
We ordered the employer to pay not $1,478,000.00,
 and not $184,750.00,
 but only $110,850.00, after suspending $73,900.00.  We temporarily suspended the employer’s obligation to pay the civil penalty in accord with AS 23.30.080(g)
 to permit the employer to arrange a proposed payment schedule to be submitted for Board approval.  

The Board hereby adopts by reference the summary of evidence and findings and conclusions of law of our decision and order issued on September 28, 2007.

On October 2, 2007, the Division reported on the employer’s compliance with the Board’s order to contact Investigator Degenhardt to arrange a proposed payment schedule.  According to 
Mr. Degenhardt, Mr. Romine pleads financial hardship and an inability to pay the assessed penalty; and Mr. Romine would not commit to any type of payment schedule.  Mr. Degenhardt notified 
Mr. Romine of his right to request reconsideration and advised him to provide the Board with documentary evidence of his assertions of financial hardship that prohibit him from paying or committing to a payment schedule.

On October 5, 2007, Scott Romine, on behalf of Alaska R & C Communications, LLC, filed a request for reconsideration.
  In support of its request for reconsideration, Mr. Romine initially addresses his failure to attend the hearing on September 4, 2007.  He asserted that he notified Division staff he would participate in the hearing telephonically; however, he claimed he did not hear the phone ring and missed the Board's calls.  Mr. Romine acknowledges the Board's decision was made with the information we had available.  However, he expressed his belief that the Board was “missing some very vital facts.”  The additional facts Mr. Romine believes the Board should consider include the following:

Going back to March of 2005, I paid for and against the entire year of workers compensation insurance.  I paid for 3/17/2005 through 2/19/2006 in full, in advance.  At some point in 2005, I am unsure of the date.  Liberty Northwest Insurance when some information or report I believe is what they called it.  I did not know what they want or how to fill out the form that they had sent me.  I tried several times to call them for assistance, but was told to ask my local agent.  When I called my local agent I was told that someone would get back to me, to assist me.  No one called.  I then called again was told that the person handling my account was no longer with the company and a new person would be contacting me shortly.  Again I was never contacted.  Wait for a week or more with no contact and soon after was overwhelmed with other duties at work.

In December 2006 I contacted my local agent to inquire our status and when our renewal date was.  Was told I did in fact have workers comp insurance and was in good standing, my renewal date was February 2007.  About two weeks later I received a call from a gentleman from Liberty Northwest explaining to me that I had failed to file a report and that my insurance was suspended.  Because of the suspension no further billing was sent and my insurance was finally canceled for nonpayment.

I would like to stress, up until this point I had no idea that I was uninsured.  I did not receive any mailing or phone calls for my agent telling me about the suspension or cancellation.  

Shortly after this I was contacted by Richard Degenhardt in reference to the same matter.  I told him that I was working on it and I was sure that I had insurance because I paid for it in advance.

I contacted my local agent and was forwarded on to Ms. Kalp.  I asked her to help me figure out what had happened and what needed to be done to get it fixed.  She had little information at the time, after talking with Ms. Kalp and Liberty Northwest was told I owed an additional $3,173.73 which I paid immediately.  I asked 
Ms. Kalp to contact Richard Degenhardt directly to help him with the information he needed.  At no time was I trying to hide that [sic] fact I had no insurance, in fact I was so confused I was still sure that there must have been a mistake and in fact when all was said and done it would show that I did have insurance.

In fact, there was no mistake, just mass confusion and miscommunication.  Unfortunately I was in the wrong and I had to correct the situation immediately.

I finally received the help I needed to complete the final audit that Liberty Northwest had requested months ago.  I paid the balance of my 2005-2006 insurance and then renewed for the year 2007.

I do not want to shift the blame or take full responsibility for the situation, but I feel that I was a victim of a serious lack of communications between my local agent, Liberty Northwest and myself.  They did not service my needs as an agent should.  They pushed me to decide in to the bare minimums.  And in the end they covered their own ass, did not take responsibility for their actions and left me to twist in the wind.  I blame myself for not being more diligent and will never let this happen again.

The AWCB has now fined me a penalty of $110,850.00 because of all this.  I do not have $10,000.00 let alone $110,850.00.  A recent completion of my 2006 taxes showed my company and a loss in excess of $50,000.00.  I currently pay over $2000.00 week in payroll taxes, that's over $8,000.00 per month.  This is only part of the tax is [sic] a small business has to pay, including inventory tax and property tax.  I pay in the excess of $40,000.00 per year in insurance, Workers comp, Gen liability, theft, fire, and property.  This is part of doing business, I know.

At this time any amount of penalty would be a hardship on my company.  I'm just making ends meet; even weekly payroll is hard at this time.  I fear that a penalty of this magnitude would put my company over the edge and into bankruptcy and possible [sic] force me to close my doors and put all my employees out of work at the beginning of winter.  Destroy many families that depend on this income and destroying a business I have spent 20 years building.

No documentary evidence was provided to support the employer's assertions of financial hardship or a loss in 2006.  In requesting reconsideration, Mr. Romine asserts that he is trying to build a strong reliable company, which takes time.  He acknowledges that he is not infallible and makes mistakes; however, he maintains that he learns from his mistakes and corrects them.  He requests that the Board reconsider the penalty and give him a chance to show he understands the process and has learned what is needed in order to stay ahead of the game.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employer requests that the Board reconsider our order for payment of the civil penalties assessed under AS 23.30.080(f).  The employer asserts that the Board’s order requiring payment of the civil penalties assessed, $110,850.00 is impossible considering the economic reality of operating the business of the employer.  The employer has requested the Board to reconsider our order.  The employer appears to be suggesting that the Board, in reconsidering the civil penalty, should forgive it all.  

AS 44.62.540 states, in relevant part, as follows:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. 

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  . . . .

Mr. Romine asks the Board to consider that he has spent 20 years building a strong, reliable company.  Although we do not doubt Mr. Romine is attempting to build his company, we do not find Mr. Romine’s assertions that, if given a chance, because he now understands how the process works, he will not fail again.  As an initial matter, the Board reminds Mr. Romine that if any injuries occur to the employer’s employees during a period the employer is uninsured, the employer, and Mr. and Mrs. Romine are subject to direct, joint, personal and several liability, should the injury be found compensable.  The Board finds Mr. Romine was aware of the employer’s obligation based upon his appearance before the Board in 2004, for the employer’s failure to comply with AS 23.30.075 from April 26, 2005 until November 29, 2006.  The Board finds that in addition to that period, there are two additional lapses in the employer’s coverage, from February 19, 2005 to March 17, 2005, and from February 19, 2006 until February 9, 2007, the period currently under the Board’s consideration.  The Board is unable to find this employer has learned from his mistakes, as he asserts; instead, we find the employer has displayed a pattern and practice of permitting its workers’ compensation insurance to lapse and on two occasions, for extended periods of time. 

We find the intent of the legislation passed in 2005 was to provide a disincentive for employer’s to allow a lapse in their worker’s compensation liability insurance coverage.  We find that the legislature wished to ensure that employees are not put at risk of performing work and experiencing a work related injury while working for an employer that is uninsured.  Considering the intent of the legislature, we find it imperative that employers operate their businesses in a prudent and responsible manner, to include timely provision of any and all information to an insurer carrier for purposes of an annual audit.  Having been in business for 20 years, we do not find Mr. Romine’s assertion that he was unaware of how to complete an audit credible.  However, had we found his contention credible, we would still find the employer’s failure to tenaciously pursue assistance in completing the audit and providing the required information to Liberty Northwest inexcusable.  Unfortunately, we find Mr. Romine has displayed the same tendency to delay compliance the requirements of his workers’ compensation insurance carrier as he has in providing the Board with the requested discovery, which took four months.  

Under the circumstances of this case, the Board shall not reconsider our assessment of civil penalty under AS 23.30.080(f), in the sum of $184,750.00, with $73,900.00 suspended, for a balance of $110,850.00.  The Board has consistently indicated that it is not our intention to place any employer out of business.  To this end, we have tailored, approved and ordered payment plans to meet the employer’s financial constraints.  In the instant matter, we suggested a payment plan to satisfy the civil penalty balance of $110,850.00 through an initial payment of $10,850.00, with monthly payments of $2,083.33 for four years.  Under the facts of this case, the Board shall extend the period over which the employer is required to satisfy the civil penalty assessed under AS 23.30.080(f).  We shall grant reconsideration and order the employer to make an initial payment of $4,260.00, with monthly payments of $855.25 for 120 months thereafter.

We shall reconsider our order that the employer be monitored by the Division’s Fraud Unit for five years.  The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for ten years, for compliance with AS 23.30.075 and AS 23.30.085.  Additionally, we shall direct the Fraud Unit to monitor whether the employer is making timely monthly payments of its civil penalty.  We will retain jurisdiction over this matter. We here give notice to the employer that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under 
AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).  If the employer is required to appear before the Board for any subsequent failures to insure for workers’ compensation liability, the employer will not be granted the same leniency in the future and could be subject to the maximum civil penalty of $1,000.00 per uninsured employee workday.  We further remind the employer that if it fails to make timely monthly payments pursuant to our order on reconsideration, the balance of the amount of the civil penalty owed shall immediately be due.  Finally, we provide the employer notice that if any payment is not timely made, Alaska R & C Communications is subject to a declaration of default pursuant to AS 23.30.080(g), by the Director of the Division of Workers’ Compensation.


ORDER
1. The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.
2. Pursuant to AS 23.30.075(b), Scott Romine and Rebecca Romine are personally, jointly, and severally liable together with the corporation for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from February 19, 2006 until February 9, 2007, and from October 10, 2002 until February 19, 2004.

3. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly, for a period of ten years to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085. 
4. The Board reaffirms our assessment of a civil penalty, pursuant to AS 23.30.080(f), of $125.00 for each employee for 1,478 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075, for a total civil penalty of $184,750.00.  The Board reaffirms our order that $73,900.00 of the penalty is suspended and reaffirms our order that Alaska R & C Communications pay a civil penalty in the sum of $110,850.00, upon the condition that if the employer fails to timely pay the unsuspended portion of the civil penalty assessed, fails to make timely payments under the Board ordered payment plan approved by the Board, or fails to fully comply with AS 23.30.075 or other provisions of the Act, the entire suspended amount shall be due and owing and subject to collections by the Division.  
5. Pursuant to AS 23.30.080(g), payment of the civil penalty of $110,850.00 shall be made by Scott and Rebecca Romine and Alaska R & C Communications pursuant to a 121 month payment plan.  The employer shall make an initial payment of $4,260.00, with payments of $888.25 per month for the remaining 120 months.  
6. The first payment of $4,260.00 is due within seven days after the date of service of this order upon the employer.  Remaining payments are due on or before the 15th day of each month.
7. Payments shall be made to the Alaska the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  Checks shall be made payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.
8. If Alaska R & C Communications fails to make the initial payment within seven days of issuance of this decision and order or any of the remaining 120 payments within seven days of the monthly due date, the balance of the civil penalty, including the suspended portion of $73,900.00, shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Alaska R & C Communications is in default. 
9. Pending payment of civil penalties assessed under AS 23.30.080(f) in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Anchorage, Alaska on October 26, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Janet Waldron, Member






Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in In The Matter Of The Petition For A Finding Of The Failure To Insure Workers' Compensation Liability And Assessment Of Civil Penalty against ALASKA R & C COMMUNICATIONS, LLC, uninsured employer / petitioner; Case No. 700001977; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on 
October 26, 2007.






Jean Sullivan, Clerk
�








� In re Alaska R & C Communications, LLC, AWCB Decision No. 07-0298 (September 28, 2007).


� See In re Alaska R & C Communications, AWCB Decision No. 04 – 0063 (March 16, 2004).


� See In re Casa Grande, Inc., AWCB Decision No. 07-0288 (September 21, 2007); In re Ivan Moore, d/b/a Ivan Moore Research, AWCB Decision No. 07-0307 (October 3, 2007).


� AWCB Decision No. 07-0072 (April 4, 2007).


� $1,000.00 per uninsured employee work day, allowable pursuant to AS 23.30.080(f).


� $125.00 per uninsured employee work day.


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.


� In re Alaska R & C Communications, LLC, AWCB Decision No. 07-0298 (September 28, 2007).


� 10/1/07 Letter to Janel Wright, Designated Chairperson, from Richard Degenhardt.


� 10/1/07 Petition for Reconsideration.


� Attachment to Petition for Reconsideration, 10/3/07 Letter to Alaska Workers’ Compensation Board from Alaska R & C Communications, Inc., Scott Romine, President.
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