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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512          
Juneau, Alaska 99811-5512

	KAMAU  MUIRU, 

                        Employee, 

                              Applicant,

                                                   v. 

MARSH CREEK GOVERNMENT 

SERVICES, LLC,

                        Employer,

                        and 

ZURICH AMERICAN INSURANCE 

COMPANY,

                         Insurer,

                              Defendants.
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)
	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case No.  200505510
     AWCB Decision No. 07-0333
     Filed with AWCB Anchorage, Alaska

     on November 5, 2007


On August 21, 2007 in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) for the period from September 7, 2005 through April 17, 2006, penalty and interest.  The employee did not appear.    Attorney Selena Kendall-Hopkins represented the employer and insurer (“Employer”).  The record was held open for one week for receipt of additional information from the employer about the employee’s work status.  Additional information was received from the employer on August 23, 2007. The Board closed the record and met to consider this matter.  While the order was being prepared, the Board received additional information from the employee on September 20, 2007.  This information was submitted to the employer. On October 5, 2007, the employer responded with a Supplemental Filing Regarding Marsh Creek Government Services’ Unopposed Motion to Dismiss.  Upon receipt of these items, the Board reopened the record to include these documents and then closed the record again on October 5, 2007.


ISSUES
1.  Was the employee properly served with notice of the hearing pursuant to 8 AAC 45.060 and 8 AAC 45.070(f)?

2. Is the employee entitled to TTD pursuant to AS 23.30.185 for the period from September 

           7, 2005 through April 17, 2006?

3. Is the employee entitled to a penalty pursuant to AS 23.30.155? 

4. Is the employee entitled to interest on late paid TTD benefits pursuant to 8 AAC 45.142?

5. Should the Board grant the employer’s petition to dismiss due to the employee’s failure to attend a deposition on May 18, 2007?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a bull cook.  At 46 years of age, he reported an injury to his left knee on April 11, 2005.
  He saw Bill Newberry, PA-C, at the Prudhoe Bay Industrial Clinic and reported he slipped while descending stairs approximately two weeks earlier and twisted his left knee.  He continued to work while the knee injury was treated with ice and aspirin.  According to the Newberry report, the employee’s knee was improving until 24 hours before he was seen at the clinic, when it swelled. Also, the employee’s left inguinal lymph node enlarged and became painful. The diagnosis was “left knee trauma and pain” and generalized lymphadenopathy of unknown origin.  The employee was referred for further treatment in Anchorage. 

On April 13, 2005, the employee was seen at Alaska Regional Hospital emergency room by Michael Levy, M.D.
    An x-ray obtained at the time of the visit was negative except for a small effusion.
  Dr. Levy diagnosed a left knee sprain and possible anterior cruciate ligament (“ACL”) injury.

On April 18, 2005, the employee was seen by John T. Duddy,  M.D.,  and an MRI
 was performed at that time.
  The MRI showed prominent joint effusion and a tear of the posterior horn of the medial meniscus within the intercondylar notch.  The MRI also showed some possible tendinosis of the patella tendon.  Dr. Duddy’s impression was internal derangement of the left knee.
  According to a physician’s report form dated June 28, 2006, the employee delayed surgery until June 2005 so he could continue to work.
  Dr. Duddy released the employee to light duty to light duty on July 11, 2005, and a release to full duty was issued on January 11, 2006 and again on April 17, 2006.

On June 14, 2005, Dr. Duddy performed an arthroscopic knee surgery with partial medial meniscectomy and microfracture chondroplasty technique of the left lateral femoral condyle.
  

The employee was seen by in follow up by Dr. Duddy on June 20, 2005.  At that time, Dr. Duddy opened the employee could return to light duty in three weeks.
  The employee was again seen by Dr. Duddy on July 11, 2005. He returned to light duty.
  On September 7, 2005, Dr. Duddy released the employee to return to full duty.

The employer accepted the claim and paid time loss for the period from June 16, 2005 to September 27, 2005.
  On July 26, 2005, the employee filed a workers’ compensation claim seeking TTD for the period from April 11, 2005 through July 11, 2005 and a penalty for late paid benefits.
  The employer’s January 24, 2006  compensation report shows that TTD was paid for the period from April 12, 2005 through September 6, 2005 and a penalty was paid January 24, 2006.
  

The employee filed a second workers’ compensation claim on December 5, 2005 seeking payment of a penalty based on late payment of TTD.
  The compensation report of January 26, 2006 shows penalty and interest were paid on the late paid benefits.

On December 12, 2005, Dr. Duddy saw the employee again.  According to Dr. Duddy, the employee was experiencing a sudden onset of distal quadriceps pain but not true knee pain and he did not have knee effusion and concluded he had not reinjured himself.  Dr. Duddy suspected a muscle strain, however, and prescribed physical therapy.
  At this visit, the employee reported he had been back to full duty.

The employee was subsequently evaluated and received physical therapy through Independence Park Physical Therapy.
 In the December 16, 2005, evaluation, the employee reported he had returned to work one month prior.

On December 22, 2005, Adjuster Virginia Henley wrote to Dr. Duddy to ask him about the relationship of the April 11, 2005 injury to the need for treatment provided for the muscular strain he diagnosed on December 12, 2005.  Dr. Duddy responded to the letter on January 11, 2006.
  Dr. Duddy indicated that the work injury was a substantial factor in the employee’s need for such medical treatment.  Dr. Duddy also indicated that the employee was not medically stable and that he would have a future permanent partial impairment.  Dr. duddy reevaluated the employee the same day.  He recommended continued physical therapy and thought the employee could return to work if he had not already done so.  Dr. Duddy anticipated medical stablity in one month; and he would provide an impairment rating at that time.
   Dr. Duddy saw the employee on February 8, 2006, at which time the knee pain was reported to be resolved.
  

On March 17, 2006, the employee filed a claim for benefits, which he amended on September 20, 2006.  The employee sought TTD for the period from September 7, 2005 through April 17, 2006, and a penalty and interest on the late paid TTD.

The employee again saw Dr. Duddy on April 17, 2006.  At the time of the visit, the employee was scheduled and recommended to go back to full duty.

On April 21, 2006, the employee filed another workers’ compensation claim which concerned an outstanding $430.00 medical bill.  The bill was paid April 28, 2006. 

A prehearing conference was held on May 22, 2006. 
 The employee did not appear. 

The employee visited  Dr. Duddy on July 3, 2006, asking him for a note that would retroactively excuse him from work from September 5, 2005 to April 2006.
 Dr. Duddy stated, in part;


I reviewed my previous notes beginning September 7, 2005.  At the time it was my understanding that he had already returned to full duty and did not need further follow-up.  The next appointment from December 12, 2005 did not indicate that he needed to be off work.  At the next appointment on January 11, 2006 he had returned to work if he had not already done so.  And finally at his April 17, 2006 appointment he was returned once again to full duty.  At each one of these appointments in which I returned him to work a work excuse form is typically provided.

On September 20, 2006, the employee filed an Affidavit of Readiness for Hearing on the March 17, 2006 workers’ compensation claim. He also attended a prehearing conference on September 20, 2006 at which time the employee represented that he was working and had been since April 2006.

On October 30, 2006, another prehearing conference was held in this matter.  An oral hearing was set for January 9, 2007.

On December 5, 2006, the employee was sent a Notice of Taking Deposition setting a deposition on December 18, 2006.
  The employee failed to appear for the deposition.

The employer filed a petition to compel the employee to attend his deposition
  on December 19, 2006, because the employee failed to attend the December 18, 2006 deposition. The employer also requested that the hearing set for January 9, 2007 be cancelled in light of the employee’s failure to appear at his deposition and the employer’s inability to conduct discovery. On December 21, 2006, the employer also filed a petition to compel the employee to sign releases pursuant to AS 23.30.107 and 8 AAC 45.054.
 According to the employer, the employee did sign the releases.
  

On January 2, 2007, another prehearing conference was held.  The employee appeared and the hearing set for January 9, 2007 was continued so the employee could seek counsel.  Moreover, it appeared that the deposition notice for the employee’s  December 18, 2006 deposition was sent to an incorrect address.
    

On February 8, 2007, the employer controverted TTD benefits for the period September 7, 2005 through April 17, 2006, as claimed in the March 17, 2006 workers’ compensation claim as amended at the September 20, 2006 prehearing conference.

On April 10, 2007, the employee filed an affidavit of readiness for hearing on his outstanding claims.
  On April 20, 2007, the employer filed its affidavit of opposition based on incomplete discovery, need for an independent medical evaluation and for further depositions.

On May 7, 2007, a notice of taking deposition was sent to the employee.
  The notice was sent to the employee’s last known address.  The deposition was set for May 18, 2007. The employee failed to appear.

Another prehearing conference was set for May 29, 2007.  The employee did not appear.  The prehearing conference summary indicates that the employee did not appear for the May 18, 2007 deposition.  The employer represented that it needed to conduct a deposition to further additional discovery, obtain updated releases, and gather additional medical and employment records.

The employee was seen by Dr. Duddy for a disability evaluation on June 11, 2007.
  The employee received a two percent whole body impairment.

On June 18, 2007, the employer requested a screen printout from the Board showing any claims filed by the employee.
  The Board submitted information to the employer showing claims filed for April 11, 2005, February 24, 1993, and July 13, 1996.

 On July 17, 2007, the employer filed a petition seeking to dismiss the employee’s claims for failure to cooperate with discovery and failure to appear at two depositions. The employer also asked that an emergency prehearing conference be scheduled.  The employer alleged the depositions were necessary to complete discovery.
  The employer also filed a memorandum in support of petition to dismiss on July 17, 2007.
  The employer maintains that the Board should grant the employer’s petition to dismiss the claim based on the employee’s failure to appear at two properly noticed depositions, one set for December 18, 2006 and another set for May 18, 2007.

On August 16, 2007, a prehearing conference was held.
  Once again, the employee did not appear.
 The workers’ compensation officer determined that the only claims ripe for hearing were the TTD request from September 7, 2005 through April 17, 2006, penalty and interest.  The other issue deemed ripe for hearing was the December 19, 2006 petition to compel the employee to attend his deposition. The employer argues the employee was properly notified of both depositions but failed to attend either and that the depositions were needed to complete discovery.
 

On August 17, 2007, the employer filed an affidavit of readiness for hearing.
  On August 21, 2007, the Board held its hearing regarding the employer’s petition to dismiss.  At the hearing, the Board requested additional information which was submitted by the employer in a filing of supplemental evidence submitted to the Board on August 23, 2007.
  

According to the employer, the employee filed a March 20, 2006 claim for TTD benefits from September 7, 2005 through April 17, 2006, penalty and interest.  This claim was amended at the September 20, 2006 prehearing conference.  However, the employer argued Dr. Duddy, the employee’s treating physician, released the employee to full duty work on September 7, 2005.  Therefore, argues the employer, the employee is entitled to no TTD after September 7, 2005.
  In addition, the employer asserts that the employee told Dr. Duddy at his December 12, 2005 follow-up appointment he had, in fact,  returned to work.  The employer cites this as evidence the employee refused to work contrary to his March 20, 2006 workers’ compensation claim.
  The employer further argues that the prehearing conference summary of September 20, 2006 also indicates the employee stated he was working then and had been since April 2006.  The employer then asserts “…the veracity of Mr. Muiru’s statement is called into question by his March 2006 WCC in which he says he was working – clearly earlier than April 2006 – and by Dr. Duddy’s December 12, 2005 chart note indicating that the employee had returned to work – well before April 2006.”  The employer also argues that the employee failed to appear at two depositions, has impaired the employer’s ability to obtain the employee’s sworn testimony regarding precisely when he returned to work after his release to full duty by Dr. Duddy.  On this basis, the employer asserts that the employee’s claim should be denied and dismissed.

On September 20, 2007, the Board received a letter from the employee responding to the employer’s petition to dismiss.
 The employee stated:


From June 20, 2007 to September 12, 2007, I’ve been out of town.  I got a job at


Erikson Air Station on Shimya Island.  When I got here I could get my mail, my


friend who picked my mail for me, also works out of town.  I got my mail today;


As for Deposition I went by the offices of Holmes, Weddle & Barcott before I left


dropped off some releases.  I also remember saying I’ll be out of town.


Now I’m available for deposition between 9/21/07 and 9/30/07.  My address



Kamau Muiru



P. O. Box  242824



Anchorage, Ak. 99524



Email – njbaini@yahoo  

Upon receipt of the letter from the employee, the Board issued another letter to the parties on September 25, 2007.
  The Board requested evidence concerning the alleged nonappearance of the employee at the May 18, 2007 deposition, whether the employee had been advised of his possible right to temporary partial disability payments pursuant to AS 23.30.200 and whether the employee was ever ordered to attend a deposition by a prehearing conference officer.

The employee did not file a response to the Board’s September 25, 2007 letter.  The employer did file a response to the letter which was received by the Board on October 5, 2007.  It was designated Supplemental Filing Regarding Marsh Creek Government Services’ Unopposed Motion to Dismiss.
  The employer offered the notice of deposition in support of its argument that the employee failed to attend a deposition set for May 18, 2007 after being properly served.
 The employer also offered the  Affidavit of Matthew Teaford.
  Mr. Teaford affied that he was the attorney of record at the time the May 18, 2007 deposition was set; that the employee was served with notice of the deposition; and that he failed to appear at the May 18, 2007 deposition as did the court reporter also failed to attend the deposition. As a result, according to Mr. Teaford, no transcript indicating that the employee failed to appear was issued.   The employer also offered the Affidavit of Virginia Henley, an adjuster for NovaPro Risk Solutions/Zurich American Insurance.
  Ms. Henley affied that she did not speak to the employee concerning temporary partial disability benefits as it is her understanding that the Board advises employees of their rights under the Act through issuance of information packets.

The employer contends that there is no evidence from any provider that the employee was unable to work during the period from September 7, 2005 through April 17, 2006 and, therefore, the employee cannot raise the presumption of compensability.  In addition, the employer contends that since there is no TTD owed, there is no penalty or interest owed.
  The employer contends that 
AS 23.30.395(16), which defines “disability” requires TTD to be paid only if the employee is not medically stable and disabled from work.

With regard to the proper address for the employer for purposes of accomplishing service of the notice of hearing, the Board’s records indicate that the employee’s proper address is P. O. Box 242824, Anchorage, Alaska 99524.  Review of the Board’s file shows the notice of hearing was sent by regular and certified mail to the employee at P. O. Box 242824, Anchorage, Alaska  99524.  The notice of hearing was sent regular and certified mail to the P. O. Box 242824 address in Anchorage, Alaska on July 24, 2007. The Track and Confirm form shows an attempt to deliver the notice was made on July 25, 2007 and a notice was left.  Another Track and Confirm document dated September 14, 2007 shows that the notice of certified mail was again left September 3, 2007.  The Postal Service form has yet to be returned to the Board.  The notice of hearing sent by regular mail was not returned to the Board.  In the employee’s September 20, 2007 response to petition to dismiss, the employee states he was out of town from June 20, 2007 to September 12, 2007 and someone else picked up his mail.   Consequently, he did not receive his mail until September 20, 2007.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. SERVICE OF THE EMPLOYEE

8 AAC 45.070 provides, in part:
(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e)….
8 AAC 45.060 provides, in relevant part:



(e)…the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f)…Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

(g)…If after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure.

Applying these rules to the facts of this case, the Board finds that the record fails to show that the employee was properly served with the notice of hearing for the August 15, 2007 hearing by regular mail.  The employee submitted a statement to the Board on September 20, 2007 indicating that he had been out of town from June 20, 2007 to September 12, 2007 and that another person who was also working out of town picked up his mail so ultimately the employee did not receive his mail until September 20, 2007.  The employee was served by certified mail at the last address provided to the Board, P. O. Box 242824, Anchorage, Alaska 99524.   Under these circumstances, the Board cannot find that the employee was served properly, in accordance with AS 23.30.110 and 8 AAC 45.070.  Because the employee was out of town working from June 20, 2007 to September 12, 2007, we find the employee was not able to pick up his mail and had another person pick up his mail for him.  This other person also worked out of town and according to the employee’s statement he did not actually get his mail until September 20, 2007.
   Under these circumstances , we  find it would not be fair to proceed  with the hearing as it does not appear that the employee received notice of this hearing.  

II. EMPLOYER’S PETITION TO DISMISS FOR FAILURE TO COOPERATE WITH DISCOVERY

The legislature has provided employers with a simple mechanism for securing relevant evidence, medical and otherwise, through AS 23.30.107(a).  The claimant must release all evidence “relative” to the claim under AS 23.30.107(a), which provides:

Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

8 AAC 45.054 (a) provides:

(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. In addition, the parties may agree or, upon a party's petition, the board or designee will exercise discretion and direct that the deposition testimony of a witness be taken by telephone conference call. The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition. 

The Board has authority to sanction parties for failure to comply with discovery orders. 
AS 23.30.108(c) states, in pertinent part:

If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the parties claim, petition or defense.  If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written request. . . . The board shall uphold the designee's decision except when the board designee's determination is an abuse of discretion. 

The Board has long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of resolving a discovery dispute have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and 
AS 23.30.108(c) grant the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, the Board has determined that it has the authority to dismiss claims if an employee wilfully obstructs discovery.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.

The Board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the Board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
  

AS 23.30.115(a) and 8 AAC 45.054 provide that testimony of a party may be taken by deposition according to the Alaska Rules of Civil Procedure.  Civil Rule 37(b) and (d) provide sanctions, including dismissal, which may be imposed for failure of a party to attend his own deposition.  The Board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.

The Board finds the information sought by the employer regarding prior employers, other benefits and additional medical information was relevant to the employee’s claim as it could lead to discoverable evidence.  The employer filed a petition to compel the employee’s attendance at the second deposition after the employee failed to attend the first deposition set for December 18, 2006.  Subsequently, it was determined the employer erred by sending the notice of the deposition to an incorrect address for the employee.  

On December 21, 2006, the employer filed its petition to compel the employee to sign releases pursuant to AS 23.30.107. An emergency prehearing conference was set for January 2, 2007.  The employee ultimately did sign all the releases requested by the employer.  The employee was to cooperate in taking his deposition.  The Board finds the employee first refused to sign releases and has failed to appear for a properly scheduled deposition.  The Board finds the employee ultimately did sign the releases on January 2, 2007.  The Board finds that the employee’s refusal to attend the second deposition set for May 18, 2007 has interfered with the employer’s ability to investigate this claim and has imposed costs on the employer and delayed the investigatory process.

Based on our review of the record, we find the employee has willfully refused to cooperate with the investigation of this claim, and has failed to appear for a properly noticed deposition.  However, we do not find the employee’s failure is egregious, because by letter submitted to the Board on September 20, 2007, the employee explained he was out of Anchorage for the purpose of working from June 20, 2007 until September 12, 2007.  The Board further finds he then was not able to retrieve his mail until September 20, 2007. The Board also finds that according to the employee’s September 20, 2007 response to petition to dismiss, the employee tried to advise the employer’s counsel of his anticipated absence.  The Board finds the employee did miss a scheduled deposition on May 18, 2007, but the employee also attempted to address this situation in his September 20, 2007 response to petition to dismiss by indicating he would be available for a deposition between September 21, 2007 and September 30, 2007.  Under these circumstances, the Board does not find that the employee has engaged in willful obstruction of discovery.  Under AS 23.30.108(c), we will not dismiss the employee’s claim for benefits under the Alaska Workers’ Compensation Act at this time.  Rather, the Board will order the employee to participate in discovery including the taking of his deposition pursuant to AS 23.30.108. The Board advises the employee that if he continues to fail to provide discovery and attend his deposition the Board will grant the employer’s petition to dismiss.  In addition, this matter shall be set for a prehearing conference to address setting the deposition, assuring that the employee has been advised of the deposition date, time and place as well as his rights  under the Act and to set a future hearing date, if necessary.


ORDER
1. The employee did not receive  notice of the hearing, in accord with 8 AAC 45.070(f)(1).

2. The employer’s petition to dismiss for failure to cooperate with discovery under 
AS 23.30.108 is denied at this time.

3. The employee is ordered to attend a deposition to be set pursuant to AS 23.30.108.

4. This matter will be set for further prehearing conference to address issues including setting the deposition, advising the employee of his rights under the Act including rights to temporary total disability under AS 23.30.200 and such other matters as may be deemed appropriate and necessary at that time.

Dated at Anchorage, Alaska on November 5, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster,






Designated Chairman






David Kester, Member






Mark Crutchfield, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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