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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	RICHARD L. THOMPSON, 

                             Employee, 

                                       Respondant,

                                                   v. 

KIEWIT CONSTRUCTION CO.,

                             Employer,

                                                   and 

TRAVELERS CASUALTY INS. CO.

OF AMERICA,

                              Insurer,

                                    Respondants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  198103046
AWCB Decision No.  07-0337
Filed with AWCB Anchorage, Alaska

on November 8, 2007


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to dismiss on October 9, 2007 at Anchorage, Alaska.  The employee appeared, representing himself.  Attorney Krista Schwarting represented the employer and insurer.  Near the conclusion of the hearing the employee engaged in an obscenity laced tirade, and we terminated the proceedings and went off record.  The record closed at the hearing’s conclusion.  


ISSUES
Whether the employee’s claim is time barred under AS 23.30.110(c).  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue listed above.  According to his December 28, 1999 Report of Occupational Injury or Illness, the employee was injured on October 28, 1970;  the employee described his mechanism of injury as follows:  “bruised my knee and hand my body has been radiation burns in body from about 10-28-70 - -  11-17-70” while working on Amchitka Island.   The employer noted it doubted the validity of the employee’s Report of Injury, because:  “Notice of injury is 29 years after the alleged incident.”  (Id.).  

On December 20, 2002 the employee filed a workers’ compensation claim for his injury related to his “nausea and vomiting” and to “get some of my loss back.”  The specific benefits the employee claimed were for permanent partial impairment, apparently because he is “70 now.”  On January 15, 2003, the employer filed a controversion notice, controverting all benefits.  The reasons were that the employee had filed no evidence that he was injured in the course and scope of his  employment, or that he was exposed to radiation;  that the employee’s claim is barred by AS 23.30.095, 23.30.100, 23.30.105, and 23.30.110(c);  and that the employee’s claim is barred by the doctrine of latches.  

On September 18, 2003, the employer filed a specific petition to dismiss under AS 23.30.110(c).  The employee attended a prehearing conference on November 23, 2003, wherein the employer’s petition to dismiss was discussed.  On March 23, 2007, the employer filed the present, timely, petition to dismiss under AS 23.30.110(c).  The employee has never filed an affidavit of readiness for hearing on his December 20, 2002 claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110(c) provides in pertinent part: “If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.”  We note this time limit runs by operation of statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary. 

AS 23.30.110(c) requires an employee to prosecute his claim in a timely manner once he files a claim, and it is controverted by the employer.   Only after a claim is filed, can the employer file a controversion to start AS 23.30.110(c).   Our regulation, 8 AAC 45.050(a), provides for commencing proceedings “by filing a written claim or petition.”  Moreover, 8 AAC 45.050(b)(1) provides, “A claim is a request for compensation, attorney’s fees, costs or medical benefits...under the Act.”  

We find the employee filed a claim for the purpose of §110(c) when he filed his most recent Workers’ Compensation Claim on December 20, 2002.  We further find the employer controverted this claim for additional benefits on January 15, 2003.  Accordingly, we find the employee had until January 15, 2005 to request a hearing under AS 23.30.110(c).  We find the employee failed to ever request a hearing, let alone by January 15, 2005.  Therefore, the employee’s his December 20, 2002 claim for additional benefits are dismissed by operation of statute pursuant to AS 23.30.110(c), with prejudice.  

ORDER
The employee’s December 20, 2002 claim for additional benefits are dismissed under AS 23.30.110(c), with prejudice.  

Dated at Anchorage, Alaska on November 8, 2007.
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Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD L. THOMPSON employee / respondant; v. KIEWIT CONSTRUCTION CO., employer ; TRAVELERS CASUALTY INS. CO. OF AMERICA, insurer / defendant; Case No. 198103046; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 8, 2007.
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