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         P.O. Box 115512

Juneau, Alaska 99811-5512

	ALONZO A. CULBERTSON, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

HARBOR CROWN SEAFOODS, INC.,

                                                  Employer,

                                                   and 

MAJESTIC INSURANCE COMPANY, 

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200600744
AWCB Decision No. 07-0341

Filed with AWCB Anchorage, Alaska

on November 13, 2007


On October 24, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claim (WCC).  Brian Crothers, Claims Supervisor for Majestic Insurance Company (Majestic) represented the employer and insurer (employer) telephonically from Seattle, Washington.  The employee appeared pro se telephonically from Dayton, Washington.  We closed the record at the conclusion of the hearing.


ISSUES

1. Is the employee entitled to additional temporary total disability (TTD) benefits, under AS 23.30.185?

2. Is the employee entitled to medical benefits, under AS 23.30.095(a)?

SUMMARY OF THE EVIDENCE

I.   HISTORY OF THE CASE

On January 12, 2006, the employee, while working for the employer in Dutch Harbor, Alaska, slipped and fell while walking across the seafood processing plant floor.  The employee reported sustaining “back strain/tennis elbow” from his fall.
   He was able to continue working but noted some soreness in his back the next day.  He reports that his condition worsened and after five or six days the employee discontinued working and went to Dayton, Washington.  

The employee responded to a January 26, 2006 letter from Majestic by advising he was receiving medical care from Robert Betzler, D.C., of Dayton Chiropractic.  On January 31, 2006, Dr. Beztler wrote a letter advising that the employee was experiencing numbness in the left leg and arm and headaches and recommending the employee refrain from lifting anything over 15 pounds.

On February 20, 2006, at the request of the employer, the employee was evaluated by Keith Holley, M.D. and Richard Rivera, D.C. of Objective Medical Assessments Corporation (OMAC) in Seattle, Washington.   That evaluation diagnosis was:

Acute lumbar strain related on a more-probable-than-not basis to his injury of January 12, 2006.  There is no evidence of radiculopathy or other neurologic finding on examination today. 

The evaluation opined:

The patient’s findings are not in proportion to his subjective complaints as evidenced by his pain diagram and his complaints on history.  He has multiple complaints in multiple body areas both related to the fall that he sustained and seemingly unrelated to the mechanism of injury.  Despite these, there is a paucity objective findings on physical examination today.  In addition, the patient does appear to have symptom magnification as evidenced by the behaviors witnessed during the evaluation.

The evaluation additionally opined that the employee was at maximum medical improvement in regards to his January 12, 2006, on-the-job injury and that no further treatment was recommended.  The evaluation opined that the employee had incurred no permanent partial impairment (PPI) and was “Category 1 lumbar rating under the Washington Department of Labor and Industries Medical Examiners’ Handbook”.
 

On March 15, 2006, Dr. Beltzer wrote an unaddressed letter explaining he had been treating the employee, opining that he needed additional treatment, should see an orthopedic physician to “get his shoulder checked out” and possibly have an MRI
 performed.

On March 19, 2006 the employee filed a WCC identifying that he was seeking only TTD benefits in Section 24 of the claim form.
  In Section 17, however, he states the reason for filing the claim as “Has not payed (sic) all of my medical bills did not pay my time loss.”

The administrative record also includes an undated letter from Dr. Betzler addressed “To Whom It May Concern” stating that:

Alonzo Culbertson was unable to work from January 20, 2006 thru March 30, 2006 due to his back injury he received while working.

On March 21, 2006, Majestic sent a letter to Dr. Betzler advising him that based on the recommendations of the February 20, 2006 OMAC evaluation, it would “no longer be covering any medical treatment for Mr.  Culbertson effective the date of this letter, March 21st.”

The administrative record includes an “Answer to Employee’s Claim for Benefits” dated April 10, 2007, and signed by Jesse Mullene who was a claims adjuster for Majestic.  The “answer” is not date stamped as received by the Division of Workers’ Compensation (Division) and no record of it appears in the Division’s computer data base.  The answer accepted responsibility for reasonable and necessary medical benefits related to the employee’s January 12, 2006 injury through March 29, 2006.  The answer contradicts itself by subsequently denying all medical benefits “subsequent to the independent medical exam conducted by Doctors Holley & Rivera February 20, 2006.”  The answer denied any TTD benefits are due.  There is no record of a Controversion being filed by the employer.

A prehearing conference was held on April 30, 2007, which was attended by the employee and Mr. Mullene, at which the issues in this matter were identified simply as “TTD” and “medical costs.”  The Prehearing Conference Summary indicates that the employee was to provide the employer with an existing time loss authorization letter which the employer will review and evaluate the time loss claim.

Another prehearing conference was held May 24, 2007, which was attended by the employee and Mr. Mullene, at which the issues in this matter were identified as “Mr. Culbertson’s worker’s (sic) compensation claim.”  The Prehearing Conference Summary indicates that the employer was provided the undated letter from the treating physician regarding time loss.

On June 21, 2007, the employee filed an Affidavit of Readiness for Hearing stating that he had “completed all necessary discovery, obtained necessary evidence, and am fully prepared for a hearing on the issues” and requesting an oral hearing before the Board.  In response to this Affidavit a hearing before the Board was scheduled for October 24, 2007.  The administrative record contains no Medical Summary, no Compensation Report, no Controversion, and neither party filed a witness list or hearing briefs.

Since it was not clear from the Prehearing Summaries or any other records in the administrative record, at the beginning of the October 24, 2007 hearing, the Board inquired of the employee exactly what medical benefits he was seeking and for what period of time was he claiming TTD.  The employee was unable to specifically identify any medical bills or services he sought reimbursement for and was unable to specify any future medical benefits he was seeking.  He explained he did not have any medical records with him at this time and would refer to whatever records he had previously submitted to the Board.  When asked about the absence of a Medical Summary in the administrative record he explained he did not know one was required.  He explained that he was seeking TTD from January 12, 2006, through October 12, 2007.  The Board inquired if had worked during any of that period of time and he testified that he did work three days, July 15, 16, and 17, 2006.  The Board inquired if he could offer any evidence, other than the undated letter from Dr. Betzler stating that employee was unable to work from January 20, 2006 thru March 30, 2006, to confirm his inability to work.  The employee answered he could not.

The Board inquired of the employer why it had not submitted a Medical Summary and Mr. Crothers explained he was not really familiar with this matter as he had recently assumed it from Mr. Mullene who was no longer with Majestic.  The Board asked Mr. Crothers on what basis did the employer deny the employee’s claim for TTD.  Mr. Crothers explained he thought the February 20, 2006, OMAC evaluation addressed TTD.   On further questioning from the Board, Mr. Crothers admitted the OMAC evaluation did not opine or mention disability prior to February 20, 2006 and that he could not identify a basis for denying the employee’s claim for TTD from January 12, 2006 through February 20, 2006.  The Board asked Mr. Crothers why the OMAC evaluation referenced Washington state medical guidelines instead of Alaska state law in its conclusions.  Mr. Crothers offered that he thought they might be the same but did not know.

The Board advised the parties that neither seemed prepared for hearing.  The Board referenced the lack of a medical summary, the lack of clear identification of the requested benefits both prior to and at the hearing, the incompleteness of the OMAC evaluation, the lack of medical evidence in support of the employee’s TTD claim and the lack of a Compensation Report as the basis for this conclusion.  The parties agreed they were not ready for hearing and stipulated to continuing the hearing.  The employer advised the Board it would seek attorney representation to handle this matter.  The Board advised the employee that he should seek legal representation and in any case to be much better prepared for any future hearings to offer specific evidence supporting his claim.

The Board then issued an oral order continuing the hearing based on the failure of the parties to comply with the requirement in 8 AAC 45.052(a) to file a Medical Summary and the 8 AAC 45.052(e) prohibition on holding a hearing without a Medical Summary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  The parties failed to comply with 8 AAC 45.052.

8 AAC 45.052(a) provides in relevant part:

(a) A medical summary on form 07-6103, listing each medical report in the claimant's or petitioner's possession which is or may be relevant to the claim or petition, must be filed with a claim or petition. The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board. 

(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095 (h), listing all reports in the party's possession which are or may be relevant to the claim and which are not listed on the claimant's or petitioner's medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties. 

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed. 

(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board. 

(e) No hearing will be scheduled or held until the party filing the affidavit of readiness for hearing has complied with the provisions of this section. 

The Board finds both parties have failed to comply with the requirements of 8 AAC 45.052 and that 8 AAC 45.052(e) prohibited the Board from proceeding with the October 24, 2007 hearing.
II. The parties were not prepared for a hearing on October 24, 2007.
8 AAC 45.070(a) provides:

(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

Based on the administrative record, the parties testimony at hearing and the stipulation of the parties at hearing, the Board finds the parties were not prepared for hearing on October 24, 2007.  The Board exercises its discretion under 8 AAC 45.070(a) to continue the October 24, 2007 hearing. 

III. Conclusion

We remand the employee’s claim to the Board Designee to enforce the requirements of 8 AAC 45.052, for appropriate discovery, clear identification of the issues, and rescheduling of the hearing.  

ORDER
1. The employee’s claim is remanded to the Board Designee to enforce the requirements of 8 AAC 45.052, for appropriate discovery, clear identification of the issues, and rescheduling of the hearing.  

2. Parties are instructed to more appropriately prepare for future hearings.

Dated at Anchorage, Alaska on November 13, 2007.


ALASKA WORKERS' COMPENSATION BOARD


________________________________


David Arthur Donley, Designated Chair


________________________________


Patricia A Vollendorf, Member

________________________________


Janet L. Waldron, Member
RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALONZO A. CULBERTSON employee / applicant; v. HARBOR CROWN SEAFOODS, INC., employer; MAJESTIC INSURANCE COMPANY, insurer / defendants; Case No. 200600744; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 13, 2007.


_________________________________________
Jean Sullivan, Administrative Clerk II
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� 1/16/06 Report of Injury.


� 2/20/06 OMAC Medical Examination of Alonzo Culbertson.


� Magnetic resonance image.


� WCC dated 3/19/06, Section 24.
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