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	GARY L. SCHNEIDER, 

                                             Employee, 

                                           v. 

MUNICIPALITY OF ANCHORAGE,

                                             Employer,

                                           and
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	FINAL 

DECISION AND ORDER

AWCB Case No.  200322148
AWCB Decision No.  07-0343

Filed with AWCB Anchorage, Alaska 

on November 14, 2007


On October 11, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional interest and attorney’s fees.  Attorney Trena L. Heikes represented the employer and adjuster (employer).  Attorney Michael Schneider represented the employee.  At the conclusion of the hearing the record remained open at the Board’s request.  We directed the parties to submit briefing regarding any case law related to their arguments.  Upon receipt of the supplemental authority the record closed when the Board next met on October 23, 2007.

ISSUES

1. Is the employee entitled to additional interest on previously unpaid permanent partial impairment (PPI) benefits under AS 23.30.155(p) and 8 AAC 45.142?

2. Shall the Board order payment of attorney’s fees and costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

I.   HISTORY OF THE CASE

The employee is employed as a Parks Caretaker I for the Municipality of Anchorage.  On December 12, 2003, the employee suffered a right shoulder injury and underwent surgery on December 18, 2003, to repair his biceps tendon.  The employer immediately commenced payment of medical and temporary disability benefits.  Temporary total disability continued until employee was released to full unrestricted duty on March 15, 2003.
  

The employee was declared medically stable and referred to Shaun Johnston, M.D., for a PPI rating by his attending physician, George Rhyneer, M.D. on April 15, 2003.
  Dr. Johnston initially assessed a 14% PPI for employee’s shoulder on May 11, 2004.

Dr. Johnston’s rating was received by the employer’s adjuster on May 21, 2004 and was forwarded to Virginia Samson, R.N., for review on June 1, 2004.
  On June 8, 2004,
R.N. Samson submitted her report indicating the rating appeared accurate other than 3% assessed for pain.
  She believed the impairment assessed for pain was subjective and did not know how Dr. Johnston decided upon the additional 3% for pain.
  However, when the adjuster’s supervisor cautioned that a nurse’s opinion was not reliable medical evidence, the adjuster faxed a letter to the employee’s physician, Dr. Johnston, seeking clarification and possible apportionment to reflect an earlier upper extremity rating of 8% by J. Michael James, M.D., in a previous workers’ compensation claim with the same employer.
   
Dr. Johnston reviewed the earlier rating and reduced his May 11, 2004 rating to 6% of the whole person, faxing the revised rating to the adjuster on June 9, 2004.
  On June 10, 2004, the adjuster paid $10,620.00 in PPI benefits based on the 6% rating.

On May 25, 2006, the employee filed a Workers’ Compensation Claim (WCC) seeking an additional 8% in PPI benefits, penalties and attorney fees.
   After conferring with Dr. Johnston on November 30, 2006, the employee’s attorney obtained a letter from Dr. Johnston revising his rating back to his original May 2004, 14% assessment.
  Dr. Johnston’s letter was received by the adjuster on December 12, 2006.
  The adjuster wrote Dr. Johnston that same day requesting an explanation for the change in his opinion.
  Dr. Johnston responded that day, explaining the reasoning behind his rating and again asserted the 14% he had originally assessed was the correct rating.
 

On December 20, 2006, the adjuster asked John Ballard, M.D., to review the medical records and assess the employee’s impairment.
  In his report of December 26, 2006, Dr. Ballard assessed a total impairment of 9%.
  The adjuster paid the additional 3% in PPI on December 27, 2006, and controverted the additional 5% impairment.

The employee filed a workers’ compensation claim on January 4, 2007, seeking an additional 5% in permanent partial impairment benefits, penalties, interest and actual attorney’s fees.
   On April 19, 2007, the employer paid the remaining 5% PPI plus interest from December 2006, on the entire additional 8% PPI.   In addition, employer made payment of minimum statutory attorney fees in the amount of $1,048.20 to counsel for employee. 
  
Employee agreed no penalties were due and filed another Workers’ Compensation Claim on May 14, 2007, claiming $4,143.69 in “accruing interest” and $4,229.17 in attorney’s fees.
  This claim presented the only issues for the Board’s consideration at the October 11, 2007, hearing.  At the October 11, 2007 hearing, the employee revised his claim to $1,810.71 in interest and attorneys fees in the amount of $4,990.00 and legal costs incurred to date in the amount of $431.24.  

II. THE PARTIES’ ARGUMENTS

A. The Employee’s Argument

At the October 11, 2007 hearing, the employee explained he is seeking an additional $1,810.71 in interest on late paid PPI and additional attorney’s fees and legal costs in the amount of $6,220.40.  
The employee argues that the adjuster in 2004, Ward North American (Ward), unilaterally decided to ignore the instructions of its principal to pay the 14% PPI rating, and then it confused Dr. Johnston with the argument that the earlier 2001 rating of the wrist injury had something to do with the 2003 shoulder injury.  Ward persisted in this position in the face of contrary specific advice by a consultant, and kept persisting, even after a clarification by Dr. Johnston.  The employee alleges that Ward was acting in bad faith.  

The employee argues that because the employer had the use of the money, and the employee did not, the relevant statutes and regulations provide no exception to the obligation to award interest.  The employee points out that AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.   Interest required under this sub-section accrues at the rate specified in AS 09.30.070(a) that is in the effect on the date the compensation is due.  (Emphasis added.)

The employee asserts that the language above is mandatory and affords it no “good faith” or “mistake” exception.  He points out that 8 AAC 145.142 is phrased similarly:

(a) if compensation is not paid when due, interest must be paid . . . at the rate established in AS 09.30.070 (a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  (Emphasis added.)

The employee argues that having failed to pay the disputed 8% PPI on June 10, 2004, the employer is obligated to pay interest on the disputed sums until paid at the rate of 5% as provided by AS 09.30.070(a).  The employee submitted an interest worksheet showing interest accrued on the unpaid 8% in the total amount of $1,942.85.  $132.14 of that sum has been paid.  The employee claims the interest balance remaining is $1,810.71. 

The employee cites to the Board’s decision in Ramona K. Schriber v State of Alaska, DOT 
 to support his claim for attorney’s fees and legal costs.  He points out that AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

In response to the employer’s reliance on Sumner v. Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995), Footnote 6, the employee essentially argues that Sumner is not on point and that the statement in Footnote 6 was limited to the facts of that case.

The employee’s attorney filed an updated affidavit of fees with his post hearing brief indicating total attorney’s fees of $6,775.00 and legal costs of $480.40 for a total of $7,255.40.  Less the April 19, 2007, payment of $1,035.00 for statutory attorney’s fees, leaves the employee’s claim for $6,220.40 total attorney’s fees and legal costs.

B. The Employer’s Argument

The employer argues that no additional interest is due and that therefore, no additional attorney fees are due.   In the alternative, the employer argues that much of the attorney time claimed reflects efforts directed at obtaining penalties which employee ultimately conceded were not due.  The employer additionally argues that both the attorney time spent and the hourly rate are excessive.  The employer requests the employee’s claim for additional interest and attorney’s fees be denied and dismissed.

The employer explained that if not paid or controverted within 7 days after the compensation is due, penalties of 25% are assessed under AS 23.30.155(e).   Thus, compensation is “due” 14 days after the employer receives the PPI rating and, if not paid or controverted within 7 days thereafter, an additional 25% penalty is due.  The employer points out that the employee concedes benefits were timely paid thus no penalties are alleged.  The employee disputes, however, when the compensation was “due” for purpose of calculation of accrued interest.

The employer points out that 8 AAC 45.142 provides that interest is due if compensation is not paid “when due.”  AS 23.30.155(b) provides that compensation becomes due “on the 14th day after the employer has knowledge” of the injury or death.  But the employer asserts that in the case of PPI benefits, the court’s decision in Sumner v. Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995), holds that as long as the PPI benefit payment is made “timely” (within 21 days) that no interest is due.  The employer cites to Footnote 6 in Sumner as support for this theory.  Footnote 6 in relevant part states: 

Sumner also argues that the Board should have awarded interest on the lump-sum payment, noting Land & Marine Rental Co. v.  Rawls, 686 P.2d 1187, 1192 (Alaska 1987) ("[A]  workers' compensation award . . . shall accrue lawful interest . . .  from the  date  it  should have been paid.").  As the PPI payment was timely made, no interest award is due.

 The employer argues that here, the adjuster initially received knowledge of the employee’s impairment on May 21, 2004.  Prior to payment, however, the adjuster was advised by the employee’s physician that he had incorrectly calculated the rating and that only 6% and not the original 14% was due.  The adjuster therefore promptly paid employee’s 6% impairment.  Two and one-half years later, the adjuster received a “revised” PPI assessment from Dr. Johnston on December 12, 2006, adjusting the rating back to its original level of 14%.  Thus, an additional 8% in PPI “compensation” became due on December 26, 2006, 14 days after the adjuster received Dr. Johnston’s report.  The adjuster timely paid an additional 3%.  Thus, interest would have accrued on the remaining 5% in disputed PPI benefits between late December 2006 and April 19, 2007, when the adjuster paid the disputed amount.  Since that is what the adjuster paid, the employer asserts no additional interest is due.

The employer argues that the employee is incorrect in contending that interest has accrued on the 8% since the original May 2004 report from Dr. Johnston, as the 8% was not “due” when compensation was “due” in 2004 because Dr. Johnston revised his assessment on June 9, 2004, downward to the 6% which was promptly paid by the adjuster.  The employer argues that no contrary medical evidence existed until the employee and his attorney met with Dr. Johnston two and one-half years later on November 30, 2006, and he reinstated the 8%, as the employee requested, in a letter forwarded to the adjuster on December 12, 2006.  

The employer argues that no additional attorney fees are due because the adjuster paid minimum statutory attorney fees when the PPI was paid in April 2007.  The employer argues that since no additional interest is due, no basis exists for an award of additional attorney’s fees.  Additionally the employer argues that employee’s actual fees reflect a significant amount of time in an effort to obtain penalties which, after numerous conversations, letters and explanations from the employer, the employee finally conceded were not due.  Even then, the time taken for various tasks are excessive when considering that the high hourly rate charged is equal to that paid to well seasoned worker’s compensation attorneys.  Accordingly the employer contends that, at a minimum, any fee award must be reduced to reflect a lower hourly rate or a significant reduction of time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
IS EMPLOYEE ENTITLED TO ADDITIONAL INTEREST?

AS 23.30.155(b) provides:

The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
 

In the matter at hand the issue is when was the payment of the final eight percent of PPI, paid by the employer to the employee, due.  The employee asserts interest on this unpaid PPI should run from June 10, 2006.  The employer asserts interest on the final 8% of PPI should run from December 2006 and was fully paid when the employer paid the final 5% of PPI in April 19, 2007. 

The employer asserts that in the case of PPI benefits, the court’s decision in Sumner v. Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995), holds that as long as the PPI benefit payment is made “timely” (within 21 days) that no interest is due.  The employer cites to Footnote 6 in Sumner as support for this theory.  Footnote 6 in relevant part states: 

Sumner also argues that the Board should have awarded interest on the lump-sum payment, noting Land & Marine Rental Co. v.  Rawls, 686 P.2d 1187, 1192 (Alaska 1987)  ("[A]  workers' compensation award . . . shall accrue lawful interest . . .  from the  date  it  should have been paid.").  As the PPI payment was timely made, no interest award is due.

But, once the court in Sumner found no penalty was due, the interest claim in that matter became deminimis, unlike the matter at hand where the primary substantive issue is the claim for interest.  The Board finds the court’s passing remark in a footnote of a case with different facts and primarily about penalties, not interest, to be less than clearly controlling law on the question of when interest is owed from.  Additionally, the use of the word “due” in Footnote 6, on its face would seem to be in direct conflict with the specific use of the word “due” in the Act.  The Board concludes the use of the word “due” in Footnote 6 of Sumner was used by the court in its common meaning of “owed” and not its technical meaning within the Act.  To read Footnote 6 otherwise would place it in conflict with the specific language of the Act, other Alaska Supreme Court cases and the public policy behind requiring interest on unpaid benefits.

In Houston Contracting, Inc. v. Phillips 812 P.2d 598 (Alaska 1991), the court affirmed the Board’s decision that interest on unpaid workers' compensation benefits accrued at the time the additional compensation became due, rather than the date that the employer received notice of the claimant's request for increased benefits.
In the more recent decision in Circle De Lumber Co. v. Humphrey 130 P.3d 941 (Alaska 2006), the court affirmed the Board’s decision retroactively accruing interest from the date that the employee was originally entitled to TTD and PPI benefits that were retroactively increased by the Board’s decision.

An employee is entitled to interest on compensation that is not paid when due.67 Our cases and the purposes behind interest awards support the board’s decision to make the payments due retroactively to the date Humphrey was entitled to TTD and PPI benefits, May 29, 1993.  We have recognized that awards of prejudgment interest in workers compensation cases are a way to recognize the time value of money, and they give a necessary incentive to employers to .  .  . release money   due.68  Accordingly, we have held that a workers’ compensation award shall accrue lawful interest . . . from the date it should have been paid.69   We  later reiterated the general principle in Houston Contracting, Inc. v. Phillips70 that interest should be awarded from the date that an employee was originally entitled to receive such  benefits.  There we rejected the assertion that interest should only accrue after the employer received notice of the employees claim for increased benefits.71 Similarly, we have rejected an employer’s argument that prejudgment interest could not be awarded on medical payments because medical benefits have no due date until the board has made a specific order of payment.72

Circle De attempts to distinguish the above line of authority by stressing the fact that the TTD and PPI benefits were retroactively increased under the alternative calculation of former AS 23.30.220(a)(2).  Because this alternative calculation grants the board discretion in setting the employees gross weekly earnings, Circle De complains that it was incapable of independently determining the compensation rate at the time of Humphreys entitlement the adjusted compensation rate could not be determined by the employer, only the Board can calculate compensation under AS 23.30.220(a)(2).  We do not agree that the board’s decision to use the alternative calculation which is only done upon a showing that the normal calculation fails to accurately predict the employee’s losses should reduce or divest the employee’s right to obtain interest on his late-paid benefits.  Although awards of interest are intended to encourage  employers to  make  timely payments of compensation benefits, they are not imposed to punish employers; rather, their primary function is to fairly  compensate an injured worker for the time value of  money lost over the period of time in which he did not have access to money  that was owed to him.  Moreover, even Circle De concedes that it remains able to estimate an employee’s compensation rate under former AS 23.30.220(a)(2), and to distribute benefits accordingly.  The risk of erroneous estimation on the part of the employer does not demand a departure from the ordinary interest rule.

We  conclude  that the board did not  err  in  awarding interest on late-paid TTD and PPI benefits, where the due date for these payments was set on May 29, 1993, the date on which Humphrey was originally entitled to these benefits.73

67    Dougan v. Aurora Elec., Inc., 50 P.3d 789, 794 (Alaska 2002); 8 AAC 45.142 (If compensation is not  paid  when  due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000 . . .).

68    Childs v. Cooper Valley Elec. Assn, 860 P.2d 1184, 1191 (Alaska 1993) (quoting Moretz v. ONeill Investigations, 783 P.2d 764, 766 (Alaska 1989)).

69    Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984) (emphasis added).

70    812 P.2d 598 (Alaska 1991).

71    Id. at 602.

72    Childs, 860 P.2d at 1191.

(Emphasis added.)

The Board finds the court’s decisions in Houston and Circle De Lumber Co., much more applicable to the matter at hand than Footnote 6 of Sumner.
The employer’s arguments can also be interpreted as asserting that Dr. Johnston’s June 9, 2006, revised 6% PPI evaluation somehow establishes a later due date and that interest is not due on the 14% PPI rating until 14 days after Dr. Johnston’s December 12, 2006, second revised 14% PPI evaluation which was December 26, 2006.  Under the facts in this matter, given that
Dr. Johnston reinstated and the employer eventually paid the original 14% PPI evaluation, the Board finds no basis for this argument in statute, regulation or controlling case law. 

Although the parties’ arguments assume June 10, 2004, the date of the controversion, was the date in question for the beginning of interest to run, the Board finds that 14 days after
Dr. Johnson’s first PPI evaluation was provided to the employer on May 21, 2004, was June 4, 2004.  The Board finds the employee was due payment for the 14% PPI rating on June 4, 2006.  Accordingly, the Board finds that under AS 23.30.155(b), interest on any unpaid amount of the 14% PPI rating began to accrue on June 4, 2006.  We find, under the unique facts of this matter, Dr. Johnston’s subsequent June 9, 2006, revision was provided to the employer after payment for Dr. Johnston’s initial PPI rating was due, and thus could not retroactively change the due date given that his final 2006 PPI rating was the same as his original May 21, 2004 rating.

Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on the 8% previously unpaid PPI benefits, from June 4, 2004 to the date on which those benefits were paid less any applicable interest already paid by the employer.  The Board finds the applicable interest rate is 5%.
      

II. IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY’S FEES AND COSTS?

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.
(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney's fees. . . .

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.

The employee’s attorney has successfully prosecuted the employee’s claim for additional PPI and additional interest.  We find the payment of the benefits claimed by the employee on his May 25, 2006, WCC were initially resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The record is that 8% of the PPI rating was controverted June 10, 2004, and that the employer persisted in the controversion by filing an answer in August of 2006 that denied any liability to pay any part of the 8% additional PPI, denied its obligation to pay interest, and denied its obligation pay attorneys fees.   Consequently, we can award fees and costs under AS 23.30.145. 

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).   The Alaska Supreme Court has also instructed us that an attorney’s fee award of reasonable fees is preferred to statutory minimum attorney’s fees when the employer initially resists payment of benefits and the employee’s attorney plays a significant role in his receipt of benefits.  Harnish Group, Inc., d/b/a NC Machinery Company and Alaska National Insurance Company v. Jerry D. Moore, 160 P.3d 146 (Alaska 2007).
We find that Attorney Schneider was instrumental in obtaining the benefits sought by the employee. He was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were of assistance to the Board.  We find the requested hourly fee of $250.00 to be reasonable.  

We find the employee did not prevail on his claim for penalties but has prevailed on all other aspects of his claim.  The Board finds the employer’s unsuccessful penalty claim to be approximately 20% of the value of his claims
 prior to the employee’s revised May 14, 2007 WCC, seeking only interest and attorney’s fees/ legal costs.  

The employee’s attorney has submitted an affidavit and statement detailing and explaining his fees and costs.  He affied that he spent 27.1 hours from May 24, 2006 through October 12, 2007, working on this claim.
 We find that prior to May 14, 2007, Attorney Schneider worked 18.9 hours on the employee’s claim (18.9 X $250 equals $4,725.00) and incurred $414.17 in legal costs.  This totals $5,139.17 less $1,027.83 (20%) equals $4,111.34.  Since May 14, 2007, Attorney Schneider worked 8.2 hours on the employee’s claim (8.2 X $250 equals $2,050.00) and incurred $66.23 in legal costs.  This totals $2,116.23. 

We find that the employee’s attorney is entitled to actual attorney fees and costs less the approximate time and costs incurred on the penalty issue.  Otherwise, we find the hours spent and costs claimed to be reasonable and necessary for the litigation of the employee’s claim.  Accordingly, the employer is ordered to pay the employee’s attorney $5,179.37 ($4,111.34 plus $2,116.23 equals $6,227.57 less the April 19, 2007 payment of $1,048.20).

III.
CONCLUSION

We find that the employee is entitled to additional interest on the previously unpaid 8% PPI due on June 4, 2004.  We find the employee is entitled to attorney’s fees and costs in the amount of $6,227.57, of which $1,048.20 has already been paid.
ORDER
1. The employer is ordered to pay the employee any previously unpaid additional interest on the previously unpaid 8% PPI due on June 4, 2004. 

2. The Board approves the employer’s April 19, 2007 payment of $1,048.20 to the employee’s attorney for attorney’s fees and legal costs.

3. The employer is ordered to pay the employee’s attorney an additional $5,179.37 for attorney’s fees and legal costs.

4. The Board reserves jurisdiction over the issue of interest if the parties cannot agree on the proper calculation.

Dated at Anchorage, Alaska on November 14, 2007.


ALASKA WORKERS' COMPENSATION BOARD


________________________________


David Arthur Donley, Designated Chair


________________________________


Patricia Vollendorf, Member


_________________________________


David Kester, Member
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GARY L. SCHNEIDER employee / applicant; v. MUNICIPALITY OF ANCHORAGE, employer; NOVAPRO RISK SOLUTIONS, adjuster / defendants; Case No. 200322148; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 14, 2007.


_________________________________________
Robin Burns, Administrative Clerk II
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