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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512
Juneau, Alaska 99811-5512

	JEREMIAH R. LAFLEUR, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SIMARD AUTOMOTIVE, INC.,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200703696
        AWCB Decision No.  07-0349

         Filed with AWCB Anchorage, Alaska

         on November 16, 2007


On November 1, 2007, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for benefits on the written record at Fairbanks, Alaska.  The employee represented himself, assisted by his wife Erin Lafleur. Attorney Michael McConahey represented the employer.  The record closed at the time of our deliberations on November 1, 2007.


ISSUES
Is the employee entitled to a compensation rate adjustment, pursuant to AS 23.30.220?

FACTUAL BACKGROUND

The employee filed a Report of Injury claiming he injured his back on March 2, 2007, and filed a Workers Compensation Claim April 8, 2007.   

In support of his claim, the employee submitted a letter on August 24, 2007, which states:

To Whom It May Concern:

I would like to contest the weekly amount that I have been paid. I am not contesting that the wages were calculated incorrectly, but that it does not accurately reflect the true loss of my income.

According to the Alaska Administrative Code Sec 23.30.220 (4), (sic) wages are based off of either one of the last two years working wages, whichever reflected the most positive for me.  According to that plan, 2006 wages were used.

I would instead like to refer to that same section Sec 23.30.220, however refer to subsection 10.  In brief, it states that if the above calculations do not fairly reflect my earnings during the period of disability that the board could consider my work history.  I would like them to do so at this time for reasons stated below.

For the beginning months for 2006, I resided in Oregon where the average wages for an Auto Technician are less, typically 5-10 dollars an hour less than Alaska.  I was then unable to work while making the physical transition from Oregon to Alaska.  I did not work from February 17, 2006 through March 27, 2006, and again from April 17, 2006 to May 8, 2006, about two months.  In review, for the first two months I worked in a state with a lesser working wage and then did not work for almost two months while moving.  Therefore it does not seem reasonable to base current weekly loss off of my 2006 work history.

I would instead like to calculate my weekly loss off of my employment history with Simards (sic) Automotive. Based on my calculations from pay stubs for 2006 and 2007 (before I was unable to work), these are the calculations that I have come up with.

  $681.51

(2006)

+$10,583.13
(2007)

= $11,264.64 / 13 weeks

= $866.51 x 52 weeks

= $45,058.56 / 50 weeks

= $901.17 

(Gross Weekly Wage)

= $604.12 

(Requested Weekly Compensation Rate)

. . . .

The employee’s work and pay history reflects that in 2005, he worked for at least four different employers in the Pacific Northwest as an auto mechanic, and earned a total of $30,498.05. In 2006, he continued to work as an auto mechanic, working for at least one employer in Oregon and two in Alaska. His total 2006 earnings were $37,891.79, which were computed to equal a gross weekly wage of $757.84, and a compensation rate of $515.01. He testified in his deposition that he was paid as an hourly employee.

The employer asserts the employee's compensation rate was correctly calculated pursuant to AS 23.30.220(a)(4). In his August, 24 2007 letter, the employee apparently agreed that the employer had correctly calculated his compensation rate under subsection 4, but asked that the rate be recalculated pursuant to AS 23.30.220(a)(10), which relates to permanent total disability benefits, under AS 23.30.180. 

The record reflects the employee has never received permanent total disability benefits. The threshold issue we must decide is whether a legal basis exists to re-compute the employee’s compensation rate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.220 provides, in part:

Determination of spendable weekly wage.  (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

(1) if at the time of injury the employee's earnings are calculated by the week, the weekly amount is the employee's gross weekly earnings;

(2) if at the time of injury the employee's earnings are calculated by the month, the employee's gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52;

. . .

 (4) if at the time of injury the employee's earnings are calculated by the day, by the hour, or by the output of the employee, then the employee's gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

. . . .

(6) if at the time of injury the employee's earnings are calculated by the week under (1) of this subsection or by the month under (2) of this subsection and the employment is exclusively seasonal or temporary, then the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury;

. . . .

(10) if an employee is entitled to compensation under AS 23.30.180 [relating to permanent total disability benefits] and the board determines that calculation of the employee's gross weekly earnings under (1) - (7) of this subsection does not fairly reflect the employee's earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee's work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee's gross weekly earnings at the time of injury.
The Alaska Supreme Court has repeatedly emphasized that a primary purpose of our workers’ compensation laws is to predict accurately what wages would have been but for a worker’s injury.
  The Legislature concurred when it declared that one of the purposes of determining gross weekly wages is to ensure a fair approximation of a claimant’s probable future earning capacity during the period in which compensation benefits are to be paid.
 

The Alaska Supreme Court held in Meek v. Unocal Corp., "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In the instant case, the employee asserts his historical earnings support a compensation rate of $604.12 per week.  Following the Court's rationale in Meek, we will apply the presumption of compensability from AS 23.30.120(a)(1) to the employee’s claim for a compensation rate adjustment in that amount.  

Based on the employee’s pay records at the time of his injury, we find the employee has established a presumption of entitlement to a compensation rate increase. Further, however, based on the employee’s historical pay records provided by the employer, which reflect the employee’s pre-injury work and work history, we find the employer has submitted substantial evidence to rebut the presumption.
 Specifically, the record reflects, and we find, the employee’s historical earnings flowed from reasonably consistent sources – work as an auto mechanic for numerous employers, at a variety of locations.  The record reflects, and we further find, the earnings from these sources were calculated by the hour, can be reasonably fixed and, from the evidence presented and considered, are easily ascertainable. Accordingly, we conclude the employee must prove his claim by a preponderance of evidence.

Based on this same evidence concerning the employee’s work and work history, we find by a preponderance of the evidence the employee’s spendable weekly wage must be calculated under AS 23.30.220(a)(4).  Having concluded AS 23.30.220(a)(4) is the appropriate section for calculating the employee’s spendable weekly wage, we also find the employee’s earnings must be determined according to the associated statutory formula.  

In sum, based on our review of the record, we find by a preponderance of the evidence the employee’s compensation rate was properly computed at $515.01.   Accordingly, we conclude the employee is entitled to a compensation rate of $515.01 per week, under AS 23.30.220(a)(4),
 and his claim for a compensation rate increase must be denied.


ORDER
The employee’s claim for a compensation rate adjustment is denied and dismissed.

Dated at Fairbanks, Alaska on November 16, 2007.
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Jeff Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEREMIAH R. LAFLEUR, employee / applicant v. SIMARD AUTOMOTIVE, INC., employer UMIALIK INSURANCE CO., insurer / defendants;  Case No. 200703696; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 16, 2007.







Kelley J. DeGabain, Admin. Clerk
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� See, e.g., Thompson v. United Parcel Service, 975 P.2d at 689 (Alaska 1999); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 908 (Alaska 1984).


� § 1, 10 ch 75 SLA 1995.


� 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).    





� See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985)


� Id. at 870.


� Additionally, we find that the disparity between the employee’s historical earnings and the earnings he was paid at the time of his injury was not so great that we must examine the constitutionality of subsection (a)(4). See, e.g., Gilmore v. AWCB, 882 P. 2d 922 (Alaska 1994). 
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