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ALASKA WORKERS' COMPENSATION BOARD
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	FREDERICK W. IVERSEN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

TERRASOND LTD,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,
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	FINAL DECISION AND ORDER

AWCB Case No.  200606728
AWCB Decision No.  07-0350

Filed with AWCB Anchorage, Alaska

on November 19, 2007


We heard the employee’s claim for benefits under the Alaska Workers’ Compensation Act, AS 23.30.005, et seq, in Anchorage, Alaska, on September 25, 2007.  By stipulation of the parties, the issue in dispute was limited to the question of whether his claim would be compensable, or barred, by AS 23.30.010(b).  We heard the claim with a two-member Board panel, a quorum under AS 23.30.005(f).  Attorney Burt Mason represented the employee.  Attorney Nina Mitchell represented the employer and insurer (“employer”).  On October 3, 2007, the employer filed documentation of proof of service for certain records discussed in the hearing.
  On October 26, 2007, we notified the parties Board member Patricia Vollendorf would be incorporated into the hearing panel, under 8 AAC 45.070(k)&(l), and would hear the recorded testimony, review the record, and participate in the decision.  We closed the record to consider the case when we next met, on November 8, 2007.

ISSUES

1.
Is the employee’s claim for benefits under the Alaska Workers’ Compensation Act for his right knee condition compensable or barred under AS 23.30.010(b)?

2.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The parties have stipulated to our consideration of the narrow issue of whether the employee’s right knee condition is compensable, or not, when considered in light of AS 23.30.010.  Although the documentary record and hearing testimony were somewhat extensive, we here recite only that evidence relevant to AS 23.30.010.

The employee reported straining his right knee while working for the employer as a hydrographer on or about April 25, 2006, loading heavy marine batteries and other equipment for a one week surveying project in the Turnagain Arm of Cook Inlet.
  At the hearing, the employee testified the knee symptoms developed the following day, but he finished the project because he was the project chief and the only registered surveyor on the crew.  He completed a Report of Occupational Injury or Illness at the employer’s office on May 2, 2007.
  On the report, the employee’s supervisor noted the employee had notified him of a pre-existing knee problem before beginning the project.

The employee saw Mark Malzahn, PA-C, and had x-rays taken of the knee on May 19, 2006.
  PA-C Malzahn noted the employee had previously undergone a partial medial meniscectomy and lateral meniscectomy with Jack Frost, M.D.,
 in October 2002, and had done well since the surgery.
  He noted the employee had been loading marine batteries and twisted his knee, developing swelling and persisting pain.
  PA-C Malzahn noted the x-rays now showed significant medial compartment narrowing and bone on bone.
  He recommended bracing and other conservative treatment, but warned the employee he would likely need either unicondylar arthroplasty or total knee replacement surgery.

The employee saw PA-C Malzahn again on June 13, 2006, reporting that the symptoms were worsening and he had been unable to return to his work, even with the unloader brace.
  PA-C Malzahn assessed medial compartment degenerative disease, and referred the employee to orthopedic surgeon Tim Kavanaugh, M.D., for consideration of a unicondylar arthroplasty.

Orthopedic surgeon Tim Kavanaugh, M.D., evaluated the employee on July 11, 2006.
  Dr. Kavanaugh diagnosed end-stage osteoarthritis of the right knee, and recommended right medial unicompartmental replacement surgery.
  In response to a letter of inquiry from the employee’s attorney, Dr. Kavanaugh checked boxes, indicating the employee’s work injury was “the substantial cause of his right knee condition and need for surgery.
  

At the employer’s request, the employee was examined by orthopedic surgeon Mark Leadbetter, M.D., on August 25, 2006.
  In his report, Dr. Leadbetter indicated the employee suffered a temporary strain to his right knee in his work injury, but that strain fully resolved, and the employee’s present condition is the result of a pre-existing degenerative condition.
  He felt the employee was medically stable, with no permanent impairment attributable to the work injury, and with no work-related treatment needed.

Based on a June 30, 2006 chart note from Dr. Frost’s office, which failed to restrict the employee from work,
 the employer filed a Controversion Notice dated July 25, 2006, denying temporary total disability (“TTD”) benefits.
  Based on Dr. Leadbetter’s report, the employer denied all benefits in a Controversion Notice on September 1, 2006.  In the controversion, the employer asserted the employee’s claim was not payable under AS 23.30.010, because his work injury was not “the substantial cause” of his disability.
  

The employee filed a Workers’ Compensation Claim dated October 3, 2006, requesting benefits under the Alaska Workers’ Compensation Act, and attorney fees and legal costs.
  In response to the employee’s claim, the employer filed another Controversion Notice, dated October 24, 2006, relying on Dr. Leadbetter’s opinion that the employee’s work injury had fully resolved, and denying TTD benefits, medical benefits, transportation, attorney fees, and legal costs.

In an October 24, 2006, Answer to the employee’s claim, the employer admitted the employee was entitled to reasonable work-injury-related medical care and transportation costs related to the April 25, 2006 injury.
  In the Answer, the employer denied TTD benefits, unreasonable medical care and transportation, attorney fees, and legal costs.
  In the Answer, the employer also asserted the employee’s claim is barred by AS 23.30.100, AS 23.30.105, and AS 23.30.110(c).
   

In his deposition on January 26, 2007, Dr. Kavanaugh testified there were several substantial factors causing the employee’s need for knee replacement surgery: a 1997 hiking injury, prior degenerative changes to the knee, genetics, the 2002 meniscectomy, and the 2006 work injury.
  He believes the 1977 injury to the meniscus and the resulting surgery in 2002 are the most significant causal factors.
  Dr. Kavanaugh testified the employee could have continued to work at his job if he had not injured his knee in April 2006; and that the April 2006 injury aggravated the employee’s underlying condition, making it symptomatic and disabling.
  He testified the symptoms from his work injury triggered his need for surgery.
   He believes that the employee would eventually need the surgery, even if he had not been injured in 2006.

In his deposition on August 27, 2007, Dr. Leadbetter testified the employee had a work-related strain to the knee, but that strain resolved by the time of his examination on August 25, 2006.
  He testified the work injury may have inflamed the knee tissues, but that inflammation should be over by the time of the deposition.
  Dr. Leadbetter testified that the employee’s underlying degenerative arthritic condition was the only cause of his need for the surgery.
  He testified the employee would have needed the surgery in the summer of 2006, even if he had not injured his knee in April of that year.
  He testified the work injury did not produce a major pathological change in the knee, but may have made it symptomatic.
  He testified the significant cause of the employee’s current condition is degenerative joint disease surgery would be needed whether or not the condition was symptomatic.
  

In a prehearing conference on July 23, 2007, the Board Designee set the employee’s claim for a hearing on September 25, 2007.
  The Prehearing Conference Summary reflected that the parties agreed to limit the hearing to the issue of whether the employee’s right knee condition is compensable, or not, when considered in light of AS 23.30.010.
 

At the hearing, the employee testified he began working for the predecessor-company to this employer in 1996, as a surveyor / project chief in the summers and as a field data processor in the winter.  Four or five years ago he shifted to working only the summer season, April through October, as a water body surveyor (hygrographer).  The employee testified he expected to continue to work the season of 2006 for the employer as a project chief / hygrographer.  He testified his knee felt unusual after loading the batteries and other equipment for the Turnagain Arm project, and that the following day it swelled and became painful.  He testified his work-provided health care benefits had lapsed, and he had been disturbed by that.  He testified that when he told the employer’s staff of his work injury, he had intended to have it treated through his health insurance, but was told by the controller that he should complete a workers’ compensation injury report.  

The employee testified he had a football knee injury in high school, but that appeared to fully resolve.  He testified he for many years had an active lifestyle: hiking, competitive golfing, skiing, bicycling, snow machining, four-wheeling, cabin building, and land developing.  He testified he injured his ankle in a hiking accident in 1997, and that injury somewhat affected his recreational activities until his knee surgery in 2002.  He testified the result of the surgery was good, but he took it a bit more easy after that, and he gave up skiing.  He testified the brace has helped, and he can walk some, but he is unable to lift.  He testified Dr. Kavanaugh has told him he needs to have the knee surgery.

The employee testified that since his April 2006 injury he has not been able to work as a surveyor, and he has been unable to play golf, cannot walk more than ½ mile, and only uses his snow machine or four-wheeler for specific limited hauling tasks and when wearing a brace.  He testified he could probably do data entry work, but had been offered none by the employer.  

At the hearing, the employee‘s companion, Amy Holm, testified she has intermittently been the employee’s companion.  She testified they had enjoyed an active life together, hiking, bicycling, dancing, and traveling.  She testified that since the employee’s work injury, he has curtailed many of his activities.

At the hearing, the employer’s controller, Cynthia Higginbotham, testified that she is the company health plan administrator.  She testified the employee’s health coverage terminated at the end of December 2005.  She testified she talked with the employee approximately in April 2006 about the lapsed coverage and explained he would have to work a three month waiting period before the insurance covered him again.  She testified he believed the health insurance would cover him immediately when he started work, and he told her he had been injured on a project about a week earlier.

At the hearing, the employer’s survey program manager, Karl Woods, testified he spoke with the employee on the telephone about summer work on April 12, 2006, while the employee was in Mexico, getting dental work performed.  He testified the employee told him he had “a bum leg.”   He testified the employee had long worked for the employer and its predecessor company, and had a good relationship with the owners.  He testified the employee’s first job in 2006 was a short one, but that there were additional, long-term projects for the employee during the summer.

At the hearing, and in his brief, the employee argued TTD benefits arise from disability, not impairment.  He noted the Legislature rejected “the major contributing cause” as the standard for compensability, choosing instead “the substantial factor” to bring about the disability.  The employee noted that Dr. Kavanaugh recognized that the employee had a pre-existing knee condition which was aggravated by his work injury, producing disabling symptoms, which require surgery.  He argued Dr. Leadbetter’s opinion that surgery would be appropriate without symptoms is not reasonable.  The employee argued that in comparing the various causes of his disability, the evidence shows the employee was continuously able to work in his profession until his work injury of April 25, 2006, and after that he ceased to be able.  He argued that under the Alaska Supreme Court’s rationale in DeYonge v. NANA / Marriotte,
 his work injury was the substantial cause, the only substantial cause, which occurred on April 25, 2006 to alter his disability status.  He argued the work injury should be regarded as the substantial cause.  He argued the Legislature codified the second prong of the test for disability developed by the Alaska Supreme Court in FNSB v Rogers & Babler,
 that a reasonable person would attribute responsibility to the cause.

At the hearing, and in its brief, the employer argued the employee only claimed workers’ compensation benefits when he found his health insurance had lapsed.  It noted Dr. Leadbetter found the employee suffered only a temporary aggravation of his pre-existing arthritis, and this aggravation fully resolved.  The employer argued that Dr. Kavanaugh simply relied on the employee’s report that he had been symptom free before his injury, and did not independently confirm this proposition.  Accordingly, we should not give weight to Dr. Kavanaugh’s opinion on this point, because there is no medical evidence to support the opinion.
  The employer also noted Dr. Kavanaugh clearly found the most significant cause of the employee’s present condition is his pre-existing degenerative arthritis and his previous surgery.  The employer argued this opinion is substantial evidence indicating the work injury is not the substantial cause of his condition, rebutting the presumption of compensability.  It argued the appropriate legal test under AS 23.30.010 is to compare all causes of the condition, and to select the most significant cause as “the substantial cause.”  It argued that both the employer’s physician and the employee’s surgeon agree that the employee’s work injury is not the most significant cause, and we should find that injury is not ‘the substantial cause” of the employee’s condition.

In the hearing and in their briefs, the parties referred to the extensive discussion of the 2005 legislative history related to the amendment of AS 23.30.010, found in our Decision and Order in Dennis v. S.O.A. , et al.,
 and used that legislative history in argument.  We here recite the discussion of the legislative history from that decision, in part, and adopt it by reference, as follows:
Legislative History of the 2005 Amendments to the Workers’ Compensation Act

Based upon the State’s argument that as the most recent employer it is not liable for interim benefits because the evidence does not support a finding that the employee’s work for the State “may” be “the substantial cause” of the employee’s disability or need for medical treatment, the Board requested that the parties provide us with the legislative history of the November 7, 2005 amendments to the Act, including the amendment to AS 23.30.010(a).   

A draft of proposed language for the amendment to AS 23.30.010(a) was contained in CSSB 130(FIN), a committee substitute bill.  Pursuant to the proposed committee substitute, “In order to be an “injury” covered by the Act, an aggravation, acceleration, or combination of a pre-existing condition must be “the major contributing cause” of the need for medical treatment or disability. . . . This change would not eliminate coverage of claims for disability or medical treatment based on aggravation of pre-existing conditions, but it would limit coverage to those where the employment was ‘the major contributing cause’ of the disability or need for medical treatment.”

When discussing the proposed amendments in the House Free Conference Committee on SB 130, the concern was raised regarding the proposed definition’s creation of a potential tort action for possible claims outside the coverage of the Act.

. . . 

Representative Norm Rokeberg read AS 23.30.055(d) and stated that lack of coverage would never be a problem when one or more employers are involved.  He further supported this by stating:

The issue then becomes the prevailing employer in any cause of action.  He said regarding a non-work-related injury, “a substantial factor” has been established in case law and this is an attempt to statutorily raise that to a major contributing cause.  He believed the coverage between employer and employer would not change.  He said how non-work-related injuries fit into the causal allocation and awards is a major problem in the state right now.

Mr. Floerchinger testified that when the issue is coverage between employer and employer, once the most recent employer proved the major contributing cause, the earlier employer would have to pick up the cost of the benefits.

Representative Anderson indicated that in dealing with the last injurious exposure issue, the motive behind Amendment 7 is not to burn someone’s benefits and it is not about employee versus employer.

Amendment 10 to CCS SB 130 was offered by Senator Gene Therriault at the Senate Free Conference Committee on SB 130, and states, in relevant part, as follows:

Sec. 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS  23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death was a need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the court must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

After this offering, Workers’ Compensation Director Paul Lisankie and Assistant Attorney General Kristen Knudsen responded to questions posed by legislators.  

Ms. Knudsen testified that Amendment 10 directs the Board, when determining that work is “a substantial cause” of the injury, to consider it in relation to all other causes.  In other words, she testified that the Board cannot look at the work in isolation to determine whether it was a substantial cause of the injury.
  Further, she testified that Amendment 10 does not alter the substantial test that all lawyers in the state are familiar with; it merely directs that when looking at whether a factor is substantial, the board must also look at other factors. 
  When determining “the substantial factor,” the board is to review all factors, according to Ms. Knudsen.  She testified that, in her estimation, the term “the substantial cause” speaks to the possibility of many causes and a determination regarding whatever constitutes substantial in the minds of reasonable men.
  

Ms. Knudsen testified that the board must look at the disability at the time the claim is filed or when medical treatment is occasioned by the employment.  She provided the example of a person with eight years of exposure in a shipyard who continue to be employable and did not experience any symptoms and testified that the subsequent employer would have a difficult time establishing the latest employment was not the substantial factor in the need for medical treatment.  Under current law, she testified, an employee must show some evidence of the relationship and the employer must show substantial evidence that excludes the employment as a legal cause of the injury.  She testified the burden is unchanged; “the employer must eliminate the possibility of a work relationship or must point to the way to overcome the presumption.”

Amendment 10 was corrected to delete the stress issue and a separate tort claim, and became Amendment 11.  When asked if the language represents a protection for employees and whether the last injurious exposure doctrine will survive Amendment 11, Ms. Knudsen’s testimony was reported as follows:

[T]his amendment does not affect the doctrine.  Amendment 11 will provide an opportunity for employers to shift some times when they may have been a substantial factor to another employer who was the substantial factor.  However, as to initial treatment of injuries that occur on the job, she finds it hard to imagine a case where a witnessed injury on the job is not provided with treatment, even with a pre-existing injury.

Additionally, Ms. Knudsen pointed out that the language of the Amendment “…is phrased in the disjunctive – meaning it contains the word ‘or’ - …”
  The effect of the disjunctive language, according to Ms. Knudsen’s testimony, is that in order to qualify for benefits, the injured worker’s employment need only be the substantial cause of one of the conditions listed in the Amendment, either disability, death, or need for medical treatment.

Proceedings were held on SB 130 in Special Session, Day 11, in the House of Representatives.  The version of the bill before the House was developed by the Free Conference Committee, of which Representative Eric Croft was as a member.  He spoke of the Free Conference Committee’s version of the bill and explained the difference between the language, “a substantial cause” and “major contributing cause,” discussed by the committee and the reasons for rejecting the “major contributing cause” language, in relevant part, as follows:

What the Conference Committee did was add: the substantial factor.  And they think they meant it and there was a lot of discussion and some compromise between the two standards.  I want to put on the record, just briefly, my interpretation of how it -- how I -- and I believe the Conference Committee, meant it to be somewhere between two.

The major is the predominant one.  The one that if you assign percentages, is the highest percentage, and only that one.  A substantial is anything that rises above sort of a minimum level.  And the substantial has to fall somewhere between the two.  It’s unimportant, significant to be above substantial.  I still believe that it has to be in can be one of many, because if the substantial cause means the highest, and the major cause means the highest, the debate in the Conference Committee wouldn't have made any sense.  It has to establish some area between two and that the courts will have to figure out how to interpret.

At the request of Governor Murkowski's legislative director, the Department of Law, Civil Division, reviewed FCCS SB 130 (efd pfld H). Scott Nordstrand, Deputy Attorney General, Civil Division, provided Governor Murkowski with a 52 page document which contains his interpretation of the numerous changes in the Act based upon SB 130.

Mr. Nordstrand indicated that AS 23.20 previously did not contain a framework for determining how important the employment must be in bringing about the disability in or to require the employer to compensate the employee.  He reported that the task was left to the Alaska Supreme Court, which ultimately held that liability for the entire disability, under the last injurious exposure rule, is imposed “whenever employment is established as a causal factor in the disability,” citing Ketchikan Gateway Borough v. Saling.
  

Mr. Nordstrand acknowledged that the quantum of evidence needed to attach the presumption of compensability to a claim is not changed by AS 23.30.010(a).  Mr. Nordstrand reported that once the presumption is raised, AS 23.30.010(a) restates the second step of the three-step analysis, which requires the employer to overcome the presumption by producing substantial evidence that the disability is not work-related.  He indicated that under this legislation, the objective of the employer's burden of production has changed and it now requires the employer to present substantial evidence that (1) provides an alternative explanation that, if accepted, would exclude implement factors as the substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was the substantial factor in causing the disability.
  Mr. Nordstrand explained to Governor Murkowski that only one cause may be “the” substantial cause; therefore, the employer may rebut the presumption by producing substantial evidence showing that an alternative clause is “the substantial cause” of the disability.

If the presumption is overcome, Mr. Nordstrand detailed for Governor Murkowski that the employee is required to prove all elements of the claim, as follows:

[T]his bill requires the employee to prove that the employment was the substantial cause of disability, “in relation to other causes.” In making a determination of liability, the board must “evaluate the relative contributions of the different causes.”  Thus, whether the employment is “the substantial cause” is not measured against an absolute standard, but in relation to the “other causes” of the disability.  The board must engage in a comparative assessment of the range of causes of the disability and determine which of them is the substantial cause.
  (Citations omitted.)

It was confirmed that the Legislature preserved the last injurious exposure rule’s important benefit to the employee, which is that all compensation and medical benefits due for the disability are paid without apportionment among the various employers or an abstruse calculation of the percentage of responsibility for the disability.  Mr. Nordstrand indicated that the presumption of compensability and AS 23.30.155(d) continue to work together to alleviate the impact of inter-employer disputes upon the employee, without the inequitable result of imposing a disproportionately higher burden of liability on an employer whose employment is a relatively minor cause of the disability
. . . .

The employee filed two affidavits itemizing attorney fees and legal costs.
 In the affidavits, the employee itemized 79.4 hours of attorney time at $275.00 per hour, totaling $21,835.00; and $389.80 in other legal costs.
  The employee supplemented the affidavit orally at the hearing, claiming 3.5 additional hours of attorney fees.  The employer made no specific objection to the affidavits of fees and costs.

In the hearing, the parties disputed the service of certain documents. On October 3, 2007, the employer filed documentation of proof of service for certain of the records discussed in the hearing.
  The employee filed a Supplemental Hearing Brief dated October 30, 2007, objecting to this documentation.   The employer filed a response brief dated November 7, 2007.

On October 26, 2007, we notified the parties Board member Patricia Vollendorf would be incorporated into the hearing panel, under 8 AAC 45.070(k)&(l), and would hear the recorded testimony, review the record, and participate in the decision.  We closed the record to consider the case when we next met, on November 8, 2007.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
COMPENSABILITY  OF THE EMPLOYEE’S CLAIM UNDER AS 23.30.010

AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  

In the instant case, the claimant testified concerning his work injury and his persistent disabling symptoms.  We find the documentary record contains medical opinions of his treating physicians indicating the employee continues to suffer disabling pain from his work injury.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his claim for additional TTD benefits.  We find the claimant's testimony and the medical records of Dr. Frost and Dr. Kavanaugh are sufficient evidence to raise the presumption that his work injuries prevented him from working as of May 2, 2006, and that he is entitled to the benefits he claims under the Alaska Workers’ Compensation Act from that day continuing.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related injury; or (2) eliminating all reasonable possibilities that the injury is work‑related.
  

The employer argued the opinion of Dr. Kavanaugh, that the employee’s work injury to his knee is not “the most significant cause” of his persisting symptoms, is the equivalent of finding the injury is not “the substantial cause” of the condition.  The employer argued this opinion is substantial evidence rebutting the presumption of compensability of the employee’s claim.  However, we note the plain wording of AS 23.30.010 and the legislative history clearly indicates the standard of “the substantial cause” would not be applicable until the third stage of the presumption analysis: That is, after the presumption is rebutted.  We find the opinion of Dr. Kavanaugh does not present affirmative evidence showing that the employee does not suffer work‑related injury; nor eliminate all reasonable possibilities that the injury is work‑related.  We find the opinion of Dr. Kavanaugh does not rebut the presumption.

Dr. Leadbetter indicated he believed the employee’s work injury caused a temporary symptomatic aggravation of his underlying condition, but that this aggravation had fully resolved by the time of Dr. Leadbetter’s examination on August 25, 2006.  We find the opinion of Dr. Leadbetter initially affirms the compensability of the employee’s injury, but provides substantial evidence rebutting the presumption as of the date he examined the employee and found his work injury aggravation had fully resolved, in accord with the Court’s rationale in Wollaston v. Schroeder Cutting, Inc. 

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co., 
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

Although the employer urges us to look to “the most significant cause” of disability or medical treatment for assigning the exclusive liability, we note that the actual language “the substantial cause” was substituted by the Legislature for the earlier proposal of “the major contributing cause,” in part because of the potential flaws or gaps left by the “major contributing” standard, as reflected in the legislative history cited above.  The underlying implications were that, except in a last injurious exposure dispute between employers, “the major contributing cause” standard could leave a class of injured workers without remedy, after they had been deprived of the fundamental right to recover at court by the Alaska Workers’ Compensation Act.  We additionally note the early workers’ compensation statutes survived Constitutional challenges specifically because the injured workers and employers, being stripped of their right to seek redress in the courts, were given an alternate, reasonable avenue of recovery and limitation of liability.
  We find that the standard “the most significant cause” is little more than a rewording of “the major contributing cause.”  We decline to adopt an interpretation which would impute to the Alaska Legislature an intent to have the Alaska Workers’ Compensation Act deprive tort recovery to injured workers, and allow no other remedy for injury in a potentially significant swath of cases.

In lieu of that, we will interpret “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.  We will interpret “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment.

In the instant case, although the record indicates the employee suffered degenerative arthritis in his knee, pre-existing his 2006 work injury with the employer, we find the employee’s testimony and the records from his medical providers clearly indicate the employee’s disabling symptoms arose from his injury at work on or about April 25, 2006.  Although Dr. Leadbetter stresses the employee’s pre-existing condition, we find the record, taken as a whole, indicates the employee’s symptoms did not substantially interfere with his work or require additional invasive surgery
 until his April 25, 2006 injury.  We have evaluated the relative contribution of different causes of the employee’s condition.  Based on the preponderance of the available evidence, especially the opinion of Dr. Kavanaugh, in relation to other causes we find the employee’s work injury was the substantial cause, triggering his persisting disabling symptoms and his need for additional surgery.
 

II.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We found the employee’s claim compensable under AS 23.30.010.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, we have examined the record of this case. The employee filed an affidavit of attorney fees and legal costs, and supplemented it at hearing, itemizing 82.9 hours of attorney time at $275.00 per hour, totaling $22,797.50, and other legal costs of $389.80.  We note the claimed hourly rate of $275.00 is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  We conclude the employee is entitled to the claimed fees for his attorney, and the claimed costs, AS 23.30.145(b). 

ORDER

1.
The employee’s claim is compensable under AS 23.30.110.  
2.
The employer shall pay the employee $22,797.50 in attorney fees, and $389.80 in legal costs, under AS 23.30.145(b).  

3.
We retain jurisdiction over all other aspects of the employee’s claim.

Dated at Anchorage, Alaska on November 19, 2007.
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Patricia Vollendorf, Member

DISSENT OF PANEL MEMBER JANET WALDRON

I agree with my colleagues’ findings concerning the raising and rebutting of the presumption of compensability of the employee’s claim.  However, I respectfully dissent with their finding that his claim is compensable under AS 23.30.010.

AS 23.30.010 requires us to compare all causes of the employee’s condition, and to determine “the substantial cause” of the employee’s condition.  The two physicians who most directly address the question of the causes of the employee’s ongoing knee problems, Dr. Leadbetter and Dr. Kavanaugh, agree that the employee’s degenerative condition and the complications of his previous surgery are the most significant causes of his present condition.  Dr. Leadbetter believes the employee’s work injury was temporary and fully resolved.  Dr. Kavanaugh believes some of the symptoms of the 2006 injury persist, but that the pre-existing condition related to his hiking accident is the “most significant cause.”  

I find the work injury was a contributing factor to the need for surgery, but that it was not the significant or "the substantial" factor.  Under our previous version of this statute, the fact that his symptoms worsened and he couldn't work the day following the work injury would indicate that work was a substantial factor and therefore this would be a compensable claim.  However, that is not what the statute provides anymore.  We now have, "Was the work injury the substantial factor?"  It's no longer a question of stacking bricks and the final brick that topples the stack just happens to be a work injury, and therefore the employer is responsible for the resulting claim.  My colleagues are correct, a strict interpretation of the present wording will result in fewer injuries being compensable.  However, I would interpret the Legislature’s intent in changing the language from “a substantial” factor to “the substantial” factor is by definition more restrictive and will result in a reduction of compensable cases.  I interpret “the substantial cause” to mean the prevailing and majority cause.  It appears the physicians in this case defined it that way as well.   I give great weight to the physician’s records and opinions indicating that the hiking injury was the substantial cause of the injury.   

The statutory language for this is sketchy and we are without case law to interpret it.  Nevertheless, to give meaning to the legislature’s change of the standard from “a substantial cause” to “the substantial cause,” I would find that “the most significant cause” of a condition is “the substantial cause.”   Based on the opinions of Dr. Leadbetter and Dr. Kavanaugh, I find the employee’s pre-existing arthritic condition, not the 2006 work injury, is “the substantial cause of the employee’s condition.  Under AS 23.30.010, I would deny and dismiss the employee’s claim.






Janet L. Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FREDERICK W. IVERSEN employee / applicant v. TERRASOND LTD, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200606728; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 19, 2007.







Jean Sullivan, Clerk
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� The employee filed a Supplemental Hearing Brief dated October 30, 2007, objecting to this documentation.  The employer filed a response brief dated November 7, 2007.


� Report of Occupational Injury or Illness, May 2, 2007.


� Id.


� Id.


� PA-C Malzahn medical chart note, May 19, 2006.


� Dr. Frost is PA-C Malzahn’s supervising physician.


� PA-C Malzahn medical chart note, May 19, 2006.


� Id.


� Id.


� Id.


� PA-C Malzahn medical chart note, June 13, 2007


� Id.


� Dr. Kavanaugh medical report, July 11, 2006.


� Id.


� Burt Mason, Esq., letter to Dr. Leadbetter, physician response dated October 20, 2006.


� An employer’s medical evaluation (“EME”) pursuant to AS 23.30.095(e).


� Dr. Leadbetter EME report, August 25, 2006.


� Id.


� Cheryl Snyder, CPC, message/discussion chart note, June 30, 2006.


� Controversion Notice filed July 31, 2006.


� Controversion Notice, dated September 1, 2006.


� Workers’ Compensation Claim filed October 4, 2006.


� Controversion Notice filed October 25, 2006.


� Answer filed October 25, 2006.


� Id.


� Id.


� Dr. Kavanaugh dep. at 29.


� Id at 29-30, 36-37.


� Id .at 8, 34-35.


� Id. at 35-36.


� Id. at 36.


� Dr. Leadbetter dep. at 12.


� Id. at 13.


� Id. at 15.


� Id. at 17-18.


� Id. at 23.


� Id. at 16.


� Prehearing Conference Summary, July 23, 2007.


� Id.


� 1 P.3d 90 (Alaska 2000).


� 747 P.2d 528, 533 (Alaska 1987).


� Citing Reed Goss v. Acorn Food, AWCB Decision No. 04-0060; and Griffin v. Pacific Rehab Construction, AWCB Decision No. 03-0194.


� AWCB Decision No. 06-0331 (December 20, 2006).


� 4/15/05 Section by Section Analysis CSSB 130(FIN) am, prepared by the Department of Law.  The analysis was of the amended committee substitute passed by the State Senate and transmitted to the House of Representatives on April 14, 2005.


� Id., Representative Rokeberg, 5:51:02 PM.


� Id., Mr. Floerchinger, 5:55:40 PM.


� Id., Representative Anderson, 6:05:23 PM.


� 5/21/05 Senate Free Conference Committee on SB 130 Minutes, CCS SB 130 – Workers’ Compensation / Insurance, Amendment 10.  


� Id., Ms. Knudsen, 1:19:18 PM.  


� Id.


� Id., Ms. Knudsen, 1:28:03 PM.


� Id., Ms. Knudsen, 1:35:19 PM.


� Id., Ms. Knudsen, 1:47:27 PM.


� State of Alaska House of Representatives Special Session, Day 11, Transcript at 7.


� Id., at 7-8.


� Id.


� 7/18/05 Letter to Governor Murkowski from Scott Nordstrand, Deputy Attorney General, Civil Division at 12


� Id., at 17-18.


� Id., at 20.


� Id., at 21.


� Dennis v. S.O.A. , et al., AWCB Decision No. 06-0331 at 21-26-27.


� Statement of Legal Services Rendered …, dated September 17, 2007, and Supplemental Statement of Legal Services Rendered …, dated September 24, 2007.


� Id.


� Letter of Nina Mitchell, Esq. to W. Walters, AWCB, dated October 1, 2007.


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Id. at 675.


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 5 A. Larson & L. Larson, Larson’s Workers' Compensation Law, § 90.01 (2005).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� 42 P.3d 1065 (Alaska 2002).


� Wolfer, 693 P.2d at 870.   


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


� 617 P.2d 755 (Alaska 1980).


� Id. at 757.


� See, generally, 1 A. & Lex Larson, Larson’s Workers’ Compensation Law, Sec. 2.07, at 2-13 through 2-15 (2005). 


� After 2002.


� See also Carswell v. Anchorage School District, AWCB Decision No. 07-0267 (September 4, 2007) at 8-9;  Schreiber v. SOA-DOT, AWCB Decision No. 07-0230 (August 7, 2007) at 8-9;  Tucker v. Henagar, AWCB Decision No. 07-0119 (May 11, 2007) at 9-10.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993).


� 718 P.2d 971, 974-975 (Alaska 1986),


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� See, e.g.  Irby v. Fairbanks Gold Mining, AWCB Decision No. 05-0234 (September 12, 2005).


� We additionally note the employer has not objected to the affidavits of fees.  
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