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ALASKA WORKERS' COMPENSATION BOARD

    P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMIE D. DODD, 

                               Employee, 

                    and 

BARRY MATTHISEN, D.C.,

                                Provider, 

                                       Petitioner, 

                        v. 

COAST INTERNATIONAL,

                                 Employer,

                     and 

REPUBLIC INDEMNITY CO.

OF AMERICA,

                                 Insurer,

                                      Respondants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200423059
AWCB Decision No.  07-0354

Filed with AWCB Anchorage, Alaska

on November 21, 2007


The Alaska Workers’ Compensation Board (Board) heard the provider’s petition on September 4, 2007 at Anchorage, Alaska.  Dr. Matthisen represented himself.   Attorney Erin Egan represented the employer and insurer (employer).  The record closed at the hearing’s conclusion.


ISSUES
1. Whether to award chiropractic costs that exceed the frequency standards in AS 23.30.095(c) and/or 8 AAC 45.082.

2. If so, whether to award a penalty under AS 23.30.155 and/or interest under 8 AAC 45.142.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issues listed above.  According to her January 13, 2005 report of occupational injury or illness, the employee injured her neck and back while working for the employer as a night auditor, a position she began on December 19, 1996.   The employee described her mechanism of injury as follows:  “Over a period of the time I have worked here the poor ergonomics of my work area.  Low positioned computers and keyboard add stress to neck and shoulders.  Long hours standing cause stress to lower back and hips.”  November 3, 2004 has been assigned the workers’ compensation date of injury.  

The employee began treating with Dr. Matthisen as early as June, 1998 for low back and neck pain, for several months.  The employee next treated with Dr. Matthisen on March 1, 2002, for complaints of thoracic strain and low back pain.  The employee continued to receive chiropractic treatment in 2002, 2003, and 2004.  In his November 3, 2004 chartnote, Dr. Matthisen noted low and mid back pain and spasm, and a stiff neck after moving.  In her April 26, 2006 deposition at pages 67-68 the employee acknowledged that she moved residences in November, 2004, and had to lift household boxes weighing up to 25 pounds.  Subsequently, the employee was off work for approximately four days beginning November 18, 2004, with neck pain complaints.  (Id.).  In his December 17, 2004 chartnote, Dr. Matthisen treated the employee for low back pain, “aggravated at work,” when she slipped on ice.  All these bills were submitted to the employee’s private insurer.  

Most significant to the narrow issue before us is Dr. Matthisen’s January 27, 2005 letter to the employer’s adjuster.  This letter is the document that Dr. Matthisen asserts sets forth his proposed treatment plan for the employee’s treatment that exceeds the frequency standards in 8 AAC 45.082.  Dr. Matthisen noted an examination of the employee on January 19, 2005, and stated:  “I have been seeing her off and on since 1998, sometimes for lengthy stretches at a time, for these symptoms which have been primarily caused by her work.”  In pertinent part, Dr. Matthisen noted:  

Impressions:
Chronic, mild/moderate cervicothoracic and lumbosacral sprains/strains with myofascial pain and joint fixations caused by repetitive postural strains at work.  

Recommendations:  We are treating her with heat, traction, myofascial therapy, and manipulation.  We should be able to help her again with her symptoms again but I do stress an ergonomic work site evaluation be done to help eliminate the stressors to her back at work.  I also feel she needs an overall spinal conditioning exercise program, more than the home exercises I have given in the past.  I don’t think PT is necessary, rather a good gym program should be adequate.  I will discuss this with her next visit.  

We are seeing her 2-3 times per week and I anticipate 2-4 weeks to get her to the point where she can manage on her own, but the stressors causing the aggravations need to be eliminated.  I do not anticipate any permanent impairments should all recommended measures be taken.  Further report to follow in about a month, and she is working full time.  

The employee continued to treat frequently with Dr. Matthisen from January through October of 2005.  On June 28, 2005, an ergonomic evaluation was completed by Laurie Maccello, P.T., who recommend several modifications to the employee’s work site.  

At the request of the employer, the employee was evaluated by Scot Fechtel, D.C., M.D., a chiropractic orthopedist, and medical neurologist, on October 29, 2005.  Dr. Fechtel noted that the employee had been treating with Dr. Matthisen twice weekly, for over one year.  Dr. Fechtel diagnosed myofascial pain syndrome, possibly aggravated by her ergonomic situation at work, or by a sleep impairment.  Dr. Fechtel recommended additional diagnostic testing, and that ergonomic changes were appropriate as curative treatments.  In a followup report dated April 14, 2006, Dr. Fechtel changed his opinion regarding causation, concluding:  “It is now my conclusion that her current complaints and need for treatment are related to her ongoing sleep impairment.  Based on this new information, the occupational activities are not a “substantial factor” in the ongoing symptoms and need for treatment.”  

In the interim, based on Dr. Matthisen’s recommendation, the employee began physical therapy and work hardening at the Alaska Spine Institute in February, 2006.   In conjunction with the therapy, a physical capacities evaluation was performed by John DeCarlo, O.T.R., on April 4, 2006, which revealed that the employee was capable of working in her position for the employer, but he expressed concerns that the work station still needed the ergonomic accommodations he recommended in February.  

Again at the request of the employer, the employee was evaluated by Dr. Fechtel and Bryan Laycoe, M.D., an orthopedic surgeon on October 6, 2006.  The panel diagnosed chronic neck tension pain or myofascial pain, on a subjective basis, noting no objective findings.  The panel specifically found that the “workplace activities did not cause or aggravate or accelerate the pre-existing condition”  and the work is not a substantial factor in her diagnosis.  The panel opined that the employee’s sleep disturbance played a greater role in her complaints since 2004.  The panel found no need to exceed the frequency standards in the employee’s treatment, and that Dr. Matthisen’s treatment did not improve her condition, that her improvement was a result of her home exercises.  Dr. Fechtel testified consistent with his reports in his May 12, 2007 deposition;  Dr. Laycoe testified consistent with his reports in his May 3, 2007 deposition.  

Regarding the employer’s controversions,  the employer first controverted additional chiropractic treatment that exceeded the frequency standards on July 8, 2005, and again on September 26, 2005.  The chiropractic treatments were yet again controverted on March 3, 2006, April 26, 2006, and June 30, 2006.  

The employee filed her claim for additional medical care on September 5, 2005.  Dr. Matthisen filed his separate claim for medical treatment on June 7, 2006.  

Dr. Matthisen testified at the September 4, 2007 hearing regarding the employee’s treatment.  He testified that most of the bills between the employer and his office have been resolved with the exception of treatment provided in June, July and August of 2006.  He testified that his treatment plan remained the same since his January 27, 2005 letter to the employer’s adjuster;  that the employee needed chiropractic care 2-3 times per week until her work station was ergonomically correct.  He testified that the employee’s complaints and need for treatment were due to the employee’s repetitive stress injury and the damaging effects of the employee’s forward head posture.  Dr. Matthisen questioned the panel’s conclusory opinion that the employee’s complaints and need for treatment were due to a sleep condition as the employee got less sleep during her work hardening program, and she in fact got better.  Dr. Matthisen testified that the employee became medically stable and only needed infrequent treatment after her work station was finally ergonomically corrected in the early falloff 2006, when he ceased treatment for the work injury.  Once the worksite was ergonomically corrrect, the employee improved.  Dr. Matthisen provided his curriculum vitae and testified that he has practiced for over 17 years.  

The employee also testified at the September 4, 2007 hearing.  She testified that she reported her work injury after her private insurance said it was a work injury.  She testified regarding the poor ergonomic work site at her job with the employer.  She testified that she still does not have an adjustable monitor stand as recommended.  

Elizabeth Langley testified at the September 4, 2007 hearing.  She testified that she is and was the employee’s supervisor as the front desk manager.   She testified there is a stool for the night auditors to sit on at the front desk.  She testified that she believes the employee needs only to lift 15 pounds maximum during the course of her duties.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim:  we first consider whether the presumption attaches.  We find, based on the testimony and opinion of Dr. Matthisen that the employee’s 2004 work exposures aggravated her preexisting condition, necessitating her need for treatment, that the employee has attached the presumption that her claimed condition is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and opinions of Drs. Fechtel and Laycoe, that the employee only suffered temporary aggravation of a preexisting condition in 2004.  We do so without weighing credibility, and accordingly find that the employer has rebutted the presumption that the employee’s current back and neck condition is related to work exposures in 2004.  

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the 2004 work exposures were a substantial factor in her back and neck complaints and need for substantial chiropractic treatment.  We find she has not. 

We give the most weight to the opinions of Drs. Fechtel and Laycoe that employee’s work and implicated non-ergonomic work station were not a substantial factor in her diagnosis or need for treatment.  We find Dr. Fechtel, an orthopedic chiropractor and medical neurologist, and Dr. Laycoe, an orthopedic surgeon, based their opinions on the lack of any objective evidence to support the employee’s subjective complaints.  We find Drs. Fechtel and Laycoe’s opinion that Dr. Matthisen has excessively treated the employee with palliative chiropractic treatment supported by the simple fact that he provided chiropractic manipulations approximately twice a week for nearly 18 months.  We give less weight to the opinions and testimony of Dr. Matthisen, which we found to be primarily self-serving.  

Based on a preponderance of the medical evidence, in particular the non-objective record, we conclude that the employee suffered a temporary aggravation of her pre-existing condition in 2004, and subsequent treatment through 2006.  Accordingly, we conclude that any aggravation to her back or neck condition was transient in nature and resolved long before treatment ended in 2006.  We conclude the employer is no longer liable for the excessive chiropractic treatment after its last, definitive controversion of June 30, 2006.  As Dr. Matthisen has not prevailed on his claim, his associated claims penalty and interest are also denied.  

Even had we found the employee’s complaints and excessive treatment compensable, we would still find Dr. Matthisen significantly exceeded the frequency standards, and would not excuse his failure to serve proper treatment plans, authorizing the employer to pay the excessive treatments.  

AS 23.30.095(c) provides in pertinent part:  

When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins. The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments. If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard. The board shall adopt regulations establishing standards for frequency of treatment.
8 AAC 45.082(f) provides in pertinent part:  

If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.
We find Dr. Matthisen’s January 27, 2005 letter insufficient to comply with the strict requirements of AS 23.30.095(c) and 8 AAC 45.082(f), to establish a excessive treatment plan.  We find these statutes are mandatory and non-discretionary.  Even had we found that this letter created a viable treatment plan, we find that by its own terms, it expired after one month, and Dr. Matthisen testified that this is the only plan he was relying on for excessive treatment.  The fact that the employer voluntarily or erroneously paid for treatments in excess of the frequency standards does not obligate the employer to pay for treatments in perpetuity;  the employer is not equitably estopped from now asserting its legal rights.  We find Dr. Matthisen has practiced as a chiropractor in Alaska for over 17 years, and is well aware of the procedural requirements for filing a treatment plan for treatment that exceeds our frequency standards.  (See, also, Chiropractors for Justice v. State, 895 P.2d 962 (Alaska 1995)).  


ORDER
The employee, at most, suffered a temporary aggravation of her back and neck condition.  Dr. Matthisen’s claim for payment of additional chiropractic treatment is denied and dismissed.  

Dated at Anchorage, Alaska on November 21, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Janet Waldron, Member






Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMIE D. DODD employee  and BARRY MATTHISEN, D.C, provider / petitioner; v. COAST INTERNATIONAL INN, employer; and REPUBLIC INDEMNITY CO. OF AMERICA, insurer / respondants; Case No. 200423059; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 21, 2007.






Jean Sullivan, Clerk
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� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2004 date of injury pre-dates this statutory change.  
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