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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JAY L. TUCKER, 

                                                   Employee, 

                                                       Applicant,

                                                   v. 

CHARLES HENNAGER /

SUNSHINE SERVICES INC.,

                                Uninsured Employer,

                                                      Defendant,

                                                   v. 

WORKERS’ COMPENSATION BENEFITS

GUARANTY FUND,

                                                      Defendant.
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	FINAL DECISION AND ORDER

AWCB Case No.  200602061
AWCB Decision No. 07-0362 

Filed with AWCB Fairbanks, Alaska

on November 30, 2007


We heard the employee’s claim for benefits from the Workers’ Compensation Benefits Guarantee Fund (WCBGF) on November 15, 2007, in Fairbanks, Alaska.  Attorney Robert Beconovich represented the employee.  Charles Hennager, sole owner of Sunshine Services, failed to appear.  The WCBGF failed to appear.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on November 15, 2007.

ISSUE

Is the employee entitled to benefits from the WCBGF, under AS 23.30.082?

SUMMARY OF THE EVIDENCE
In our September 21, 2007 Supplementary Order Declaring Default on this matter, we discussed the history of this case as follows, in part:


The employee injured his shoulder while working as an equipment operator for the employer on September 26, 2006, when a ten foot section of well casing slipped and fell against his right shoulder.
  The employee was treated by Steve Smalling, ANP, at the Family Medical Center in Delta Junction, Alaska, on September 28, 2006.
  Mr. Smalling diagnosed a cervical sprain / strain, prescribed conservative care and Flexiril.
  The employee returned to work, and continued working through October 20, 2006.  Because his right shoulder weakness and pain persisted, the employee traveled to Fairbanks and was examined by Enloe Walker, M.D., on November 2, 2006.  Dr. Walker prescribed an MRI,
 and diagnosed tears of supraspinatus tendon, impingement system syndrome, and biceps tendon subluxation.
  Dr. Walker referred the employee to Mark Wade, M.D.

On November 16, 2006, and Dr. Wade diagnosed a rotator cuff tear and subluxation of the biceps tendon.  He recommended arthroscopic rotator cuff repair surgery, limited the employee's lifting to 10 or 15 pounds, and indicated that recuperation from the surgery would take between three and four months.
  On December 5, 2006, Dr. Wade specifically restricted the employee from returning to work. The employee notified his employer at the time of the injury, and the employer initially accepted liability for the employee's injury, paying his medical bills through November 2, 2006.

The employee filed a Workers Compensation Claim against the employer on November 29, 2006, and a Workers’ Compensation Claim against the employer on January 2, 2007, claiming TTD benefits, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, a compensation rate adjustment, penalties, interest, attorney's fees, and legal costs.
   On the employee's report of injury the employer had indicated it was insured by Liberty Northwest Insurance Company, but Liberty Northwest filed a Controversion Notice dated December 26, 2006, denying liability for the claim and indicating it had not provided insurance coverage for the employer since 2005.
  The employee also filed the Workers’ Compensation Claim dated January 2, 2007 against the WCBGF pursuant to AS 23.30.082, and served the parties, claiming the benefits unpaid by the employer.
  The employee’s claims against the employer and WCBGF were joined in a prehearing conference on February 21, 2007.

Investigator Sandra Stuller of the Workers Compensation Division, Alaska Department of Labor, initiated an uninsured employer investigation.  In a Decision and Order on April 26, 2007,
 we found the employer was uninsured and using a work crew of employees in violation of AS 23.30.075, from December 25, 2005 through at least December 1, 2006.  We issued a Stop Order, and retained jurisdiction to assess civil penalties.

In a prehearing conference on February 12, 2007, the employee’s claim was set for hearing on April 12, 2007.  Notices of Hearing were sent to the employer, employee, Liberty Northwest Insurance Co., and the WCBGF on April 4, 2007.
  

At the hearing on April 12, 2007, the employee testified that Dr. Wade advised him to stay with friends or family during that recuperation period following his surgery.  The employee testified he then traveled to stay with his family in Indiana, and to undergo his surgery in that state.  The employee testified he intended to undergo his surgery as soon as possible in order to return to work in April of 2007.  However, the employer ceased to pay medical benefits, and the employee was unable to undergo the surgery until a friend of the family loaned him $7,000.00.  Orthopedic surgeon Jerald Cooper, M.D., of Fort Wayne, Indiana, performed the surgery on March 23, 2007.
  Dr. Cooper prescribed a four week course of physical therapy, beginning April 23, 2007.
  The employee is presently recuperating.
 

The employee testified he worked by the hour, and he provided his 2005 federal income tax return to indicating gross wages of $63,711.63, indicating that he had higher earnings in 2005 than 2004.
  The employee began to work for the employer in 2005.  The employee provided documentation, and testified, indicting he had incurred $14,018.70 in medical costs, and $1,014.02 in transportation expenses, related to his injury through the date of the hearing.
 

At the hearing on April 12, 2007, the parties stipulated, on the record, that Liberty Northwest Insurance Co. was not providing workers’ compensation insurance for the employer as of the date of the employee's injury.  Based on our review of the record and based on our April 26, 2007 Decision and Order, under 8 AAC 45.040(e), we found Liberty Northwest Insurance Co. was not a party against whom a right to relief may exist, and we dismissed that insurer from the claim.

At the hearing, and in his brief, the employee argued that medical record clearly indicates that he suffered an injury in the course and scope of his work, and that this injury necessitated his surgery.  He argues that presumption of compensability at AS 23.30.120(a) has been raised by this evidence, and there is no medical record or testimony rebutting the medical evidence.  He argued he is entitled to TTD benefits from October 21, 2006 until he has recovered, in approximately four to six weeks after the hearing.  He argued he is entitled to medical benefits, medical transportation, penalties, interest, attorney fees, and legal costs.  Under AS 23.30.220(a)(4), the employee asserted his compensation rate should be $841.12 per week.
 

The employee offered a calculation sheet exhibit titled Benefits Owed Mr. Tucker as of Hearing of April 12, 2007, indicating a total amount of $21,028.00 in TTD benefits due through the date of the hearing.
  He calculated interest under AS 23.30.155(p) on the amount of TTD benefits due as of April 12, 2007 to total $416.18.
  The calculations yielded $5,361.05 due as a 25 percent penalty under AS 23.30.155(e) on the TTD benefits due as of April 12, 2007.

The employee filed affidavits itemizing attorney fees and legal costs.
 In these affidavits, the employee itemized 25.1 hours of attorney time at $250.00 per hour, totaling $6,275.00; 33.0 hours of paralegal assistant time at $100.00 per hour, totaling $3,300.00; and $9,575.00 in other legal costs.

The employee argued the employer has failed to insure the employee, and has failed to pay compensation due under the Alaska Workers Compensation Act.  Under AS 23.30.082, the employee argued he is entitled to benefits from the Workers Compensation Benefits Guaranty Fund.

In the hearing the employer testified concerning the employee’s injury, consistent with the documentary record and the employee’s testimony.  The employer testified concerning his friendship with the employee.  He testified he paid for the employee’s medical care as long as he was able, and then reported the injury, exploring whether Liberty Northwest Insurance Co. would cover the claim.  The employer did not dispute any of the facts, as presented by the employee, but argued the employee seasonally would visit his family in Indiana, and that travel cost should not be assessed against this claim.

In our May 11, 2007 decision, we found the preponderance of the available evidence indicated the employee left his work as a result of his injury, that the employee’s surgery was reasonable and necessary, and that his treating physician’s advice to go where he had practical care and support to recuperate from the surgery was reasonable.  We found the employer was liable for the claimed benefits.
  We found inadequate notice under AS 23.30.110(c) had been provided to the WCBGF, and declined to address the employee’s claim for benefits from the fund at that proceeding.

In our May 11, 2007 decision, we directed:

ORDER

1.
The employer shall provide the employee the claimed medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision and order.  Medical benefits due through April 12, 2007 total $14,018.70.  
2.
The employer shall pay the employee $1,014.02 in transportation costs, under 8 AAC 45.082(d) and 8 AAC 45.084, for the period ending April 12, 2007. 

3.
The employer shall pay the employee TTD benefits under AS 23.30.185, from October 21, 2006 through the date of the hearing, and until he is medically stable.  TTD benefits due to the employee through April 12, 2007 total $21,028.00.  
4.
The employer shall pay penalties under AS 23.30.155(e), on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.  Penalties due the employee through April 12, 2007 total $5,361.05.

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid TTD benefits awarded in this decision, from the date each installment of compensation was due.  Interest due the employee through April 12, 2007 totals $416.18.

6.
The employer shall pay the employee $6,275.00 in attorney fees, $3,300.00 in paralegal assistant costs, and $9,575.00 in legal costs, under AS 23.30.145(b).  

7.
We retain jurisdiction over the employee’s claim for benefits from the WCBGF, under AS 23.30.082.   We will remand this issue to Board Designee Melody Kokrine, under 8 AAC 45.070,  to set a hearing, on the employee’s claim for benefits from the WCBGF, as soon as is possible, and to serve Notice of Hearing on the parties in accord with AS 23.30110(c). 

8.
Under 8 AAC 45.040(e), Liberty Northwest Insurance Co. is not a party against whom a right to relief may exist, and is dismissed from this claim.

On June 27, 2007, the employee filed an Application for Declaration of Default and for Supplemental Order of Default, asserting none of the awarded benefits had been paid by the employer.
  He asserted the employer had not appealed the May 11, 2007 decision, and it was long since final.
  He requested a default order under AS 23.30.170, and he claimed a 25 percent penalty on all the awarded benefits, under AS 23.30.155(f).

The employee subsequently filed a medical summary on August 15, 2007,
 a set of Documents in Aid of hearing on August 8, 2007,
 and a second set of Documents in Aid of Hearing on August 15, 2007.
  All three of these documents had medical records attached, documenting the medical care and medical costs related to the employee’s work injury through August 7, 2007.

The employee’s Application was set for hearing on August 16, 2007.  In the beginning of the hearing, the employee filed a hearing exhibit, detailing and calculating the benefits owed to the employee as of the date of the hearing.
  In the hearing on August 16, 2007, the employee testified concerning his medical care and the benefits due.  He testified the employer paid none of the benefits ordered in our May 11, 2007 decision.  In the documentation, calculations, and the employee’s testimony, he claimed through the date of the hearing:

TTD benefits totaling $35,444.80;

Penalty on TTD benefits totaling $9,182.92; 

Interest on TTD benefits totaling $1,286.90;  

Medical benefits totaling $19,849.79;

Medical travel totaling $4,154.02;

Medical expenses penalty totaling $6,000.95;

Awarded attorney fee and costs totaling $9,575.00;

Penalty on awarded attorney fee and costs totaling $2,393.75;

for a subtotal of $87,888.13.

The employee also claimed interest on ongoing medical expenses, and additional attorney fees under AS 23.30.145(b) as well as statutory minimum attorney fees under AS 23.30.155(a) when those fees exceeded the fees under AS 23.30.145(b).  The employee requested that we keep the record open to receive an affidavit of additional attorney fees and costs by August 24, 2007.

The employee testified he is still undergoing physical therapy.  He testified he has not yet been found medically stable by his physicians, and he is not yet working.  He testified his medical providers have threatened him with collections.   The employee argued he should be awarded all the benefits outlined above, and that we should issue an Order of Default.  He indicated he intended to file the default order with the court in the employer’s district, to provide security for his benefits.  He additionally argued we should order the awarded benefits to be paid to the employee by the WCBGF, under AS 23.30.082.  He argued this would transfer to the WCBGF the right to recover against the employer.  

At the hearing on August 16, 2007, the employer testified that had not yet paid any of the benefits ordered in our May 11, 2007 decision and order.  He testified he did not appeal that decision.  He testified he will pay the benefits when his business is again working.  The WCBGF failed to appear for the hearing. 

As requested, we kept the record open to receive an affidavit of attorney fees.  The employee had not filed an affidavit of attorney fees and legal costs by the time we closed the record when we next met, September 13, 2007.  

Because a Supplementary Order Declaring Default provides a discrete remedy through the Alaska Superior Courts for specific benefits already awarded, but not paid for more than 30 days, we will address the employee’s claim for additional benefits in a separate decision and order. . . .
  

We issued a Supplementary Order Declaring Default on September 21, 2007, finding the medical benefits, transportation costs, TTD benefits, penalties, interest, attorney fees, and legal costs we awarded were unpaid; and finding the statutory criteria for a default order were met.  Under AS 23.30.170 we declared the employer in default of our order in the total amount of $60,987.95. 

In our Supplementary Order Declaring Default and Default Order, we noted that a supplementary order of default provides a discrete avenue of redress to the Superior Court under as AS 23.30.170.  Because the employee's attempt to secure a supplemental default order raised issues of additional benefits claimed by the employee, we retained jurisdiction to resolve these issues in a separate decision and order.
  

Accordingly, in our September 27, 2007 Final Decision and Order,
 we found the employee was still suffering disability from his work, and undergoing medical care related to his work injury.  We concluded the employee is entitled to benefits from the employer in excess of the amount declared in default. In our September 27, 2007 decision we ordered, in part:

ORDER

1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from April 12, 2007 through the date of the hearing, and until he is medically stable.  TTD benefits due to the employee from April 12, 2007 through August 16, 2007, total $15,140.16.  
2.
The employer shall provide the employee the claimed medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision and order.  Medical benefits due from April 12, 2007 through August 16, 2007, total $5,831.09.      
3.
The employer shall pay the employee $3,140.00 in transportation costs, under 8 AAC 45.082(d) and 8 AAC 45.084, for the period from April 12, 2007 through August 16, 2007. 

4.
The employer shall pay $15,246.99 in penalties under AS 23.30.155(f), on all unpaid benefits awarded in our May 11, 2007 decision.

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid TTD benefits awarded in this decision, from the date each installment of compensation was due.  Interest due the employee from April 12, 2007 through August 16, 2007, totals $870.72.

. . . .

The employee filed an Affidavit of Counsel re: Attorney Fees and Costs, dated September 20, 2007.
  In the Affidavit, the employee itemized 11.1 hours of attorney time at $250.00 per hour, 17.6 hours of paralegal assistant time at $100.00 per hour, and other costs of $8.70.  In our September 27, 2007 decision, we exercised or discretion to address this affidavit in the subsequent hearing.
 

In our September 27, 2007 decision, we additionally considered the employee’s claim for benefits from the WCBGF:

. . . Regardless of the employer’s intent, we find it failed to “keep insured,” contrary to the requirements of AS 23.30.075(a).  Accordingly, we conclude the WCBGF is potentially liable for the benefits claimed by the employee.  We find the WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  We additionally conclude the WCBGF must remain joined to this claim, under 8 AAC 45.040(d)&(j), in light of its status as a party against whom a right to recovery may potentially exist.

In the instant case, we find the WCBGF was provided notice of hearing, but failed to participate or respond.  We find the benefits awarded in our decisions have not been paid by the employer.  We find the employee filed a claim against the WCBGF.  We find the WCBGF has not contested the employee’s claim against it.  We find that the employee filed a claim and an Affidavit of Readiness for that claim, and that he is entitled to a hearing set under 8 AAC 45.070(c).
  Based on the limited record available, it appears that the criteria for payment of the benefits under AS 23.30.082 may have been met.

Nevertheless, we take administrative notice that we awarded TTD benefits, medical benefits, penalties, and interest to another uninsured employee in our May 23, 2007 decision in Schmidt v. 1st Alaska Appliance, LLC,
 under somewhat similar circumstances.  We take Notice that on July 2, 2007, the WCBGF notified that claimant that the TTD benefits and medical benefits (after compliance review with the Alaska medical fee schedule) would be paid.
  However, the WCBGF declined to pay the penalties and interest awarded, on advice of counsel.
  We are not certain of the rationale for the payment of certain of the benefits, but not others.  

Based on the response of the WCBGF in the Schmidt case, it appears that the fund’s interpretation of the law is that it will pay compensable indemnity benefits, and will pay medical benefits awards, subject to independent scrutiny.  Based on the evidence in our record, we have found the employee entitled to, and awarded, a total of $36,181.16 in TTD benefits.  We find no evidence or argument contrary to the employee’s claim for those benefits from the fund.  Accordingly, based on the available record, we find the employee is entitled to $36,181.16 from the WCBGF.  Nevertheless, because we are not yet able to determine the total amount potentially payable to the employee from the WCBGF, we will not order payment as yet, but retain jurisdiction to consider modification of the decision on this issue, under AS 23.30.130, as discussed below.  

Based on the available record, we have awarded the employee a total of $24,003.31 in medical and related transportation benefits.  We find no evidence or argument in the record contrary to the employee’s claim for these benefits from the fund; however, we note the WCBGF apparently asserts a right to independent review of the medical records and billings.  We here make no finding or conclusion concerning the employee’s claim for penalties, interest, attorney fees, or legal costs from the WCBGF, but retain jurisdiction on those points. 

Under our responsibility to best ascertain and protect the rights of the parties,
 we will retain jurisdiction over the issue of the employee’s claim against the WCBGF, and will consider modification of this Decision and Order based on additional argument and evidence.
  We specifically request briefing or argument from the WCBGF, the employee, and the employer concerning the employee’s potential entitlement to payment of any or all benefits from the fund.  We will remand this issue to Board Designee Melody Kokrine to hold a prehearing with the parties to set a schedule for briefing or oral argument on the employee’s claim for benefits from the WCBGF under AS 23.30.082, within 30 days of the issuing of this decision.

Board Designee Kokrine held a prehearing conference with the parties on October 19, 2007.  Assistant Attorney General (AAG) Lawrence McKinstry appeared at the prehearing conference on behalf of the WCBGF.
  Mr. McKinstry indicated the WCBGF can only pay benefits if the Alaska Legislature appropriates funds to it for that purpose.
  He indicated very limited funds have been appropriated at present, and that the WCBGF does not yet have staff or contract administrators to operate it.
  He additionally indicated he had not been authorized by the Workers’ Compensation Division (“Division”) to enter an appearance on behalf of the WCBGF for a hearing on the employee’s claim.
  The Board Designee set a hearing on the employee’s claim against the WCBGF for November 15, 2007.

In the hearing on November 15, 2007, the employer and the WCBGF failed to appear.  Board Designee Kokrine testified concerning the discussion and argument of the prehearing conference, consistent with the Prehearing Conference Summary.  

In the hearing, the employee argued that, under AS 23.30.082, we should order the WCBGF to pay the employee benefits awarded, but not paid by the uninsured employer.  He noted the WCBGF is over two years old, and that a claim such as the employee’s should not be a surprise or a novel situation. He noted his first surgery has not been entirely effective, and Dr. Wade has ordered an additional MRI.  He argued he should not forgo treatment when his entitlement to medical benefits is not in dispute.  He additionally noted we have awarded over $60,000.00 in default against the employer, plus interest, and another $20,000.00 to $30,000.00 will be coming due.  He argued this can be reduced to judgment, and assigned to the Attorney General to collect from the employer in reimbursement of the WCBGF.  

Because AAG McKinstry raised the issue of appropriations in the October 17, 2007 prehearing conference, we here take  administrative notice that the Alaska State Legislature appropriated $50,000.00 to the WCBGF for FY08, July 1, 2007 through June 30, 2008.
  In FY08 $20,000.00 of the appropriations were for services, and $30,000.00 were for grants and benefits.
  In FY07 $10,368.00 was expended in benefits from the WCBGF, and $39,632.00 was carried over into the FY08 budget for the WCBGF.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
ENTITLEMENT TO BENEFITS FROM THE WCBGF
AS 23.30.082 provides, in part:

(a) The workers’ compensation benefits guarantee fund is established in the general fund to carry out the purposes of this section.  The fund is composed of civil penalty payments made by employers under AS 23.30.080, income earned on investment of the money in the fund, money deposited in the fund by the department, and appropriations to the fund, if any.  However, money appropriated to the fund does not lapse.  Amounts in the fund may be appropriated for claims against the fund, for expenses directly related to fund operations and claims, and for legal expenses.

. . . .

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter.

(d) If the fund pays benefits to an employee under this section, the fund shall be subrogated to all of the rights of the employee to the amount paid . . . .

(e) If the money deposited in the fund is insufficient at a given time to satisfy a duly authorized claim against the fund, the fund shall, when sufficient money has been deposited in the fund and appropriated, satisfy unpaid claims in the order in which the claims were filed, without interest.

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund. . . .

Under AS 23.30.082, the WCBGF provides benefits when (1) an employer fails to comply with the requirements of AS 23.30.075, (2) the employer fails to pay benefits due under the Alaska Workers’ Compensation Act, (3) the employee files a workers’ compensation claim against the WCBGF, (4) the claim is “duly authorized,” and (5) the WCBGF has sufficient funds appropriated to pay the claim.  

We find the record is clear the employer failed to comply with the requirements of AS 23.30.075 because he had not secured workers’ compensation coverage from an insurer at the time of the employee’s injury.  The record reflects that the employer initially paid some medical benefits for the employee’s injury.  Nevertheless, we find the employer has failed to pay any benefits since early November of 2006.  In our various decisions we have awarded additional benefits against the employer, totaling as follows:

TTD benefits

$36,168.16

Medical benefits
$19,849.79 

Transportation costs
  $4,154.02

Penalties

$20,608.04

Interest


  $1,286.90

Attorney fees / costs
$19,150.00

We interpret AS 23.30.082 as restorative in nature, attempting to protect injured workers’ entitlement to timely payment of benefits, as much as possible.
  We find the employee filed a claim against the WCBGF, and that claim was joined to his claim against the employer.  We find the WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter,”
 but that the WCBGF has not filed pleadings or appeared at any of our hearings.  

Neither the Board, nor the Workers’ Compensation Appeals Commission, nor the Court has interpreted the meaning of a “duly authorized” claim, under AS 23.30.082(e).  Because the WCBGF is given the statutory authority to defend against claims as an employer would do, under AS 23.30.082(c), we conclude that claimed benefits awarded against the WCBGF by us would be “duly authorized,” within the meaning of AS 23.30.082(e).

AS 23.30.082(a) provides that funds may be appropriated to the WCBGF to (1) pay claims, (2) administer the funds, and (3) cover legal expenses.  AS 23.30.082(e) provides that the WCBGF can pay no interest.  We find AS 23.30.082(e) provides that “duly authorized” claims without sufficient appropriations, will be paid in the order received by the WCBGF, as funds are appropriated.

Based on the very limited information available from the state budgetary records, we find $69,632.00 has been appropriated to the WCBGF for grants and benefits, at most.
  We find $20,000.00 has been appropriated for services to administer the WCBGF.  We find no funds have been appropriated for the WCBGF to pay out as legal expenses.  We find the record does not reflect what other claims may have been filed, duly authorized, and not yet paid by the WCBGF.

Based on the rationale expressed in our decisions AWCB Decision No. 07-0119 (May 11, 2007), AWCB Decision No. 07-0289 (September 21, 2007), and AWCB Decision No. 07-0297 (September 27, 2007), we find the employee is due the various benefits delineated above, from the employer.  The WCBGF has presented no evidence or argument contrary to the employee’s entitlement to those benefits under the Alaska Workers’ Compensation Act.  We conclude the employee remains entitled to those benefits from the uninsured employer.  

The WCBGF is a creature of statute.  Payment of benefits due from the employer, but not paid, are potentially payable by the WCBGF, but only under the terms of AS 23.30.082.  We find the $36,168.16 in TTD benefits under AS 23.30.185, and $19,849.79 in medical benefits and $4,154.02 in transportation costs payable under AS 23.30.095 and AS 23.30.097,
 awarded against the employer are benefits of the type payable by the WCBGF under AS 23.30.082.  The WCBGF has provided no specific argument or evidence to deny its payment of those benefits.  Based on the limited evidence available to us, we conclude those benefits are payable by the WCBGF subject to AS 23.30.082.  We will award the TTD benefits, medical and transportation benefits as “duly authorized” claims under AS 23.30.082(e), to be paid by the WCBGF subject to the appropriations and claim payment priority provisions of AS 23.30.082(a)&(e).

We find the employee’s claims for attorney fees and legal costs for payment by the WCBGF are “legal expenses” under AS 23.30.082(a).  Based on the evidence available to us, we find no funds have been appropriated for legal expenses, and we decline to award those benefits against the WCBGF, at this time.  We find the employee’s claim for payment of interest by the WCBGF is barred by the specific terms of AS 23.30.082(e), and we will deny that claim. 

The employee also claims from the WCBGF the penalties awarded against the employer for late  payment of various benefits.  Penalties are payable by employers under AS 23.30.155(e) or (f) for failure to pay benefits within the time frames provided by AS 23.30.155.  We find the payment requirements for the WCBGF are contained within AS 23.30.082, and the WCBGF pays benefits subject to the time frames of appropriation and claim priority provided at AS 23.30.082(a)&(e).  We find the employer’s requirement to pay benefits under AS 23.30.155 is concurrent with, and independent from, the requirements of the WCBGF to pay under AS 23.30.082.  We conclude that penalties under AS 23.30.155 are not payable under AS 23.30.082.  We will deny and dismiss the claim against the WCBGF for payment of penalties.

II.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. . . . 

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. . . .

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.  We find this resistance is a controversion, in fact, of those benefits.
  The employee seeks an award of additional attorney fees and legal costs under subsection AS 23.30.145(b), as well as statutory minimum attorney fees under AS 23.30.155(a) when those fees exceeded the fees awarded under AS 23.30.145(b).  We have awarded the employee’s claims against the employer.  Consequently, we can award fees and costs against the employer, under AS 23.30.145.
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, we have examined the record of this case. The employee filed an affidavit of attorney fees and legal costs, itemizing 11.1 hours of attorney time at $250.00 per hour, totaling $2,775.00; 17.6 hours of paralegal assistant time at $100.00 per hour, totaling $1,760.00; and other costs of $8.70.  We note the claimed hourly rate of $250.00 is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.   Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  We conclude the employee is entitled to an additional $2,775.00 in attorney fees from his employer, $1,760.00 in paralegal assistant costs, and other legal costs of $8.70, under AS 23.30.145(b). 
As noted above, the employee additionally requested that we award the itemized attorney fees as an advance on any possible statutory minimum attorney fees due under AS 23.30.145(a) on all benefits awarded.  We find the employer controverted the employee's claim, in fact.  AS 23.30.145(a) provides the minimum fees we are to award in the successful prosecution of an employee's controverted claim.  Accordingly, the employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits exceeds the attorney fee awarded under AS 23.30.145(b).

ORDER

1.
We award $36,168.16 in TTD benefits under AS 23.30.185, and $19,849.79 in medical benefits and $4,154.02 in transportation costs payable subject to AS 23.30.095 and AS 23.30.097, as duly authorized claims under AS 23.30.082(e), to be paid by the WCBGF subject to the appropriations and claim payment priority provisions of AS 23.30.082(a)&(e).

2.
The employee’s claim for attorney fees and legal costs for payment by the WCBGF is denied, under AS 23.30.082(a), at this time.  

3.
The employee’s claim for payment of interest by the WCBGF is denied and dismissed, under AS 23.30.082(e).
4.
The employee’s claim for payment of penalties by the WCBGF is denied and dismissed, under AS 23.30.082(a)&(e).
5.
The WCBGF is subrogated to the employee’s entitlement to benefits against the employer, for any benefits paid by the WCBGF, under AS 23.30.082(d). 

6.
The employer shall pay the employee $2,775.00 in fees for his attorney, $1,760.00 in paralegal assistant costs, and other legal costs of $8.70 , under AS 23.30.145(b).

7.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all benefits awarded, if and when the statutory minimum amount exceeds the attorney fee awarded under AS 23.30.145(b).

Dated at Fairbanks, Alaska on November 30, 2007.
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Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAY L. TUCKER employee / applicant; v. CHARLES HENNAGER, uninsured employer; v. WORKERS’ COMPENSATION BENEFITS GUARANTY FUND / defendants; Case No. 200602061; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 30, 2007.
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Kelley J. DeGabain, Admin. Clerk III
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