KAMAU MUIRU v. MARSH CREEK GOVERNMENT SERICES, INC.
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ALASKA WORKERS' COMPENSATION BOARD

                P.O. Box 115512                                                                     Juneau, Alaska 99811-5512


	     KAMAU  MUIRU, 

                    Employee, 

                         Applicant,

                     v. 

     MARSH CREEK GOVERNMENT 

     SERVICES, LLC,

                     Employer,

                     And

     ZURICH AMERICAN 

     INSURANCE COMPANY,

                     Insurer,

                          Defendants.
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	     INTERLOCUTORY DECISION AND

     ORDER GRANTING 

     RECONSIDERATION

     AWCB Case No.  200505510
     AWCB Decision No. 07-0363  

     Filed with AWCB Anchorage, Alaska 

     on December 4, 2007


On August 21, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) benefits for the period from September 7, 2005 through April 17, 2006, penalty, interest and the employer’s petition to dismiss.  The employee did not appear.  Selena Hopkins-Kendall, attorney at law, represented the employer and insurer (“Employer”).   The Board issued its Interlocutory Decision and Order in this matter, AWCB Decision No. 07-0333, on November 5, 2007.  On November 19, 2007, the employer filed its Petition for Reconsideration requesting reconsideration of that portion of the Board’s order finding that the employee did not receive notice of the hearing.  


ISSUE
Shall the Board reconsider, under AS 23.30.540, AWCB Decision No. 07-0333 (November 5, 2007)?


SUMMARY OF THE EVIDENCE
On August 21, 2007, in Anchorage, Alaska, the Board heard the employee’s claim for TTD benefits, penalty and interest, as well as the employer’s petition to dismiss the claim based on the employee’s failure to cooperate with discovery and to appear at two depositions. The employer appeared but the employee did not appear.  The Board received evidence regarding the employee’s claim.  The record showed that the employee missed at least one properly set deposition as well as the May 29, 2007 and August 16, 2007 prehearings.  At the conclusion of the August 21, 2007 hearing, the record was held open for additional information from the employer about the employee’s work status.  The additional information was received by the Board from the employer on August  23, 2007.  The Board closed the record and met to consider the matter.  

While the order was in the process of being prepared, the Board received additional information from the employee on September 20, 2007.  The additional information was a written response to the employer’s petition to dismiss.  The employee stated:


From June 20, 2007 to September 12, 2007, I’ve been out of town.  I got a job at


Erikson Air Station on Shimya Island.  When I got here I could get my mail, my


friend who picked my mail for me, also works out of town.  I got my mail today;


As for Deposition I went by the offices of Holmes, Weddle & Barcott before I left


dropped off some releases.  I also remember saying I’ll be out of town.


Now I’m available for deposition between 9/21/07 and 9/30/07.  My address



Kamau Muiru



P. O. Box  242824



Anchorage, Ak. 99524



Email – njbaini@yahoo  

Upon receipt of the letter from the employee, the Board issued another letter to the parties on September 25, 2007.
  The Board requested evidence concerning the alleged nonappearance of the employee at the May 18, 2007 deposition, whether the employee had been advised of his possible right to temporary partial disability payments pursuant to 
AS 23.30.200, and whether the employee was ever ordered to attend a deposition by a prehearing conference officer.

The employee did not file a response to the Board’s September 25, 2007 letter.  The employer did file a response to the letter, which was received by the Board on October 5, 2007.  It was designated Supplemental Filing Regarding Marsh Creek Government Services’ Unopposed Motion to Dismiss.
  The employer offered the notice of deposition in support of its argument that the employee failed to attend a deposition set for May 18, 2007, after being properly served.
 The employer also offered the  Affidavit of Matthew Teaford,
  who was the attorney of record at the time the May 18, 2007 deposition was set; that the employee was served with notice of the deposition; and that the employee failed to appear at the May 18, 2007 deposition as did the court reporter who also failed to attend the deposition. As a result, according to Mr. Teaford, no transcript indicating that the employee failed to appear was issued.   The employer also offered the Affidavit of Virginia Henley, an adjuster for NovaPro Risk Solutions/Zurich American Insurance,
  who affied that she did not speak to the employee concerning temporary partial disability benefits, as it is her understanding that the Board advises employees of their rights under the Act through issuance of information packets.

Thereafter, the Board issued AWCB Decision No. 07-0333 (November 5, 2007), in which the Board found, among other things, that the employee did not receive notice of the August 21, 2007 hearing as required by 8 AAC 45.070(f)(1).  The Board further denied the petition to dismiss for failure to cooperate with discovery under AS 23.30.108, ordered the employee to attend a deposition and set the matter for further prehearing conference to address issues concerning the setting of the deposition, to advise the employee of his rights under the Act including rights to temporary partial disability under AS 23.30.200 and other matters which may be deemed appropriate and necessary at the time. 

In making a determination regarding the employee’s receipt of proper notice, the Board found:

With regard to the proper address for the employer for purposes of accomplishing service of the notice of hearing, the Board’s records indicate that the employee’s proper address is P. O. Box 242824, Anchorage, Alaska 99524.  Review of the Board’s file shows the notice of hearing was sent by regular and certified mail to the employee at P. O. Box 242824, Anchorage, Alaska  99524.  The notice of hearing was sent regular and certified mail to the P. O. Box 242824 address in Anchorage, Alaska on July 24, 2007. The Track and Confirm form shows an attempt to deliver the notice was made on July 25, 2007 and a notice was left.  Another Track and Confirm document dated September 14, 2007 shows that the notice of certified mail was again left September 3, 2007.  The Postal Service form has yet to be returned to the Board.  The notice of hearing sent by regular mail was not returned to the Board.  In the employee’s September 20, 2007 response to petition to dismiss, the employee states he was out of town from June 20, 2007 to September 12, 2007 and someone else picked up his mail.   Consequently, he did not receive his mail until September 20, 2007.

Based on these findings, the Board further found and concluded as follows:

8 AAC 45.070 provides, in part:
Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e)….
8 AAC 45.060 provides, in relevant part:



(e)…the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f)…Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

(g)…If after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure.

Applying these rules to the facts of this case, the Board finds that the record fails to show that the employee was properly served with the notice of hearing for the August 15, 2007 hearing by regular mail.  The employee submitted a statement to the Board on September 20, 2007 indicating that he had been out of town from June 20, 2007 to September 12, 2007 and that another person who was also working out of town picked up his mail so ultimately the employee did not receive his mail until September 20, 2007.  The employee was served by certified mail at the last address provided to the Board, P. O. Box 242824, Anchorage, Alaska 99524.   Under these circumstances, the Board cannot find that the employee was served properly, in accordance with AS 23.30.110 and 8 AAC 45.070.  Because the employee was out of town working from June 20, 2007 to September 12, 2007, we find the employee was not able to pick up his mail and had another person pick up his mail for him.  This other person also worked out of town and according to the employee’s statement he did not actually get his mail until September 20, 2007.
   Under these circumstances , we  find it would not be fair to proceed  with the hearing as it does not appear that the employee received notice of this hearing. 
 

The evidence presented at hearing is more fully discussed in the summary of the evidence section of AWCB Decision No. 07-0333.  The Board hereby incorporates the summary of evidence of AWCB Decision No. 07-0333 by reference.   

The employer filed a petition for reconsideration of the November 5, 2007 decision and order on November 19, 2007.
  The employer contends  that the Board incorrectly applied the standard when it found that the employee did not receive notice of the hearing.  The employer further maintains that the Board’s  decision not to address the merits of the workers’ compensation claim is prejudicial to the employer and that sufficient evidence existed in the record to decide the merits of the claim.

In its memorandum in support of petition for reconsideration, the employer asserts  that the Board’s finding that the employee did not receive notice of the hearing is unsupported by the facts and the Board applied an incorrect legal standard.
  The employer asserts that the Board applied a standard in this case in which service is accomplished when a document is received by the intended recipient but not when, as the Act requires, service is accomplished when a document is mailed.
  According to the employer, 8 AAC 45.060(b) specifies “service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party’s last known address.”  The employer notes that although the certified mail return receipt for the employee’s August 21, 2007 hearing notice was not returned to the Board, the regularly mailed notice was also not returned to the Board, so the Board should have found that the employee received notice of the hearing and then proceeded to address the issues on the merits of his claim.  According to the employer, the Board erred in failing to address the issues and the Board’s determination that the employee did not receive notice of the August 21, 2007 hearing should be rescinded.  The employer also argues that under 8 AAC 45.060(f), the employee should have provided a current address if he was working out of town.
   Finally, the employer maintains that the Board’s failure to address the employee’s claim on the merits has been prejudicial to the employer and has caused it needless additional costs.

The employee had not submitted a response to the employer’s petition for reconsideration as of the date of this order granting reconsideration.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employer asks that the Board reconsider a portion of AWCB Decision No. 07-333, which determined that the employee did not receive notice of the hearing.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

In response to the petition for reconsideration, we have examined the record of this case, as well as our decision and order. The employer argues that the Board’s Interlocutory Decision and Order, AWCB Decision No. 07-0333 should be reconsidered and that the determination that the employee did not receive the notice of hearing should be rescinded and a determination on the merits of the employee’s claim for TTD benefits should be entered based existing evidence.     

Upon review of the petition, the Board will entertain oral argument regarding whether proper notice was provided to the employee.  We conclude we will benefit from additional argument by the employer and employee regarding this issue.  Accordingly, we grant the petition for reconsideration, and order the parties to contact the Board to set up a prehearing within 10 days of this order for the purpose of setting a date for oral argument.   

ORDER
1.  The employer’s petition for reconsideration is granted pursuant to AS 44.62.540.

2. The parties are directed to request a prehearing conference within 10 days of this order for the purpose of setting a date for oral argument.  

Dated at Anchorage, Alaska this 4th day of December, 2007.




ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Dave Kester, Board Member






Mark Crutchfield, Board Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order Granting Reconsideration in the matter of KAMAU  MUIRU, employee / applicant; v. MARSH CREEK GOVERNMENT SERVICES LLC, Employer / Defendant;  Case No. 200505510; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  4th day of December, 2007.






Robin Burns, Clerk
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