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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	KAREN A. MAUDAL, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

FRONTIER COMMUNITY SERVICES INC,

                                                  Employer,

                                                   and 

AK NATIONAL INS CO,

                                                  Insurer,

                                                     Defendant(s).
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	INTERIM DECISION AND ORDER

AWCB Case No.  200518863
AWCB Decision No. 07-0365
Filed with AWCB Anchorage, Alaska

on December 7, 2007


The employee’s claim for benefits (including a request for an order to have the employee evaluated by multidisciplinary physician panel) was scheduled for hearing before the Alaska Workers’ Compensation Board (Board) in Anchorage, Alaska on October 24, 2007.   Attorney Steven Constantino represents the employee.   Attorney Jeffrey Holloway represents the employer and insurer. 

When asked if the Board needed to address any preliminary matters, the employer requested the Board order another SIME because of the contested diagnosis raised by the Board’s SIME physician that the employee now has Chronic Regional Pain Syndrome.    The medical question of whether to order an evaluation, or another SIME, was resolved by the parties without the Board’s intervention after they were permitted the opportunity to discuss the matter privately off record.  The parties stated their agreement, on record, as follows.  

The employer agreed to pay for the employee to be evaluated by a multi-specialty group of physicians at either the University of Washington Medical School, Virginia Mason Hospital, or the Mayo Clinic.  This evaluation had been recommended by the employee’s current treating physician, Larry Levine, M.D.  The Board noted one of the employer’s evaluators, Lynn Bell, M.D., had also suggested the employee be evaluated for an as yet undiagnosed somatic, neurological, and/or orthopedic condition to explain her continued pain complaints.   

Once the parties agreed to such an evaluation, the Board heard the employer’s request for a continuance of the remaining matters set for hearing.    We heard the parties’ arguments and then conducted an off record deliberation.  We ordered the hearing of the remaining issues, except the employee’s attorney fees request, be continued until such time as the employee was evaluated.   Mr. Constantino disagreed with our decision [an abuse of discretion] and asked the Board to issue a written explanation to continue the hearing. 

The Board ordered the attorney fees issue, as related to the medical evaluation, be briefed.  Mr. Constantino’s brief was timely filed, as ordered, on October 31, 2007 as was Mr. Holloway’s brief on November 7, 2007.  We closed the record the following day, November 8, 2007.


ISSUES
1. Was our decision to continue the hearing on the merits of the employee’s claim, until after she completed the multi-specialty panel evaluation recommended by her physician, an abuse of our discretion? 

2. What amount of attorney fees and legal costs should we award the employee for Mr. Constantino’s success in securing a multi-specialty physician evaluation?


SUMMARY OF THE EVIDENCE

The employee, Karen Maudal, sustained a left knee injury in the course and scope of her employment as a personal care attendant with Frontier Community Services on October 2, 2005.  A November 10, 2005 MRI showed a linear tear of the posterior horn of the medial meniscus.


Arthroscopic surgery to repair the tear was performed on December 6, 2005 by Peter Ross, M.D.  In his operative note of the same date, he also noted Grade 3 chondromalacia of the median patellar ridge.  


The employee’s post-operative recovery was not ideal.  She had continuing pain with persistent effusion and atrophy of her calf / thigh muscles, despite a rigorous course of physical therapy.  In his March 2, 2006 report, the employer’s independent medical evaluator (EIME), Thomas Brigham, M.D., diagnosed a recurrent meniscal tear and recommended a repeat arthroscopic surgery.  


A second surgery by Dr. Ross on April 6, 2006 did not significantly improve the employee’s knee condition.  According to Dr. Ross’ August 2006 chart notes, the employee still suffered from moderate effusion, muscular atrophy, and now an altered gait.  


In his second EIME report dated July 6, 2006, Dr. Brigham summarized the employee’s persistent knee pain complaints and intermittent low back pain as ostensibly attributable to her altered gait.  Dr. Brigham recommended an aggressive course of physical therapy to decrease her pain and increase her left leg function.  On September 6, 2006, Dr. Brigham declared the employee medically stable, one percent whole person impaired, not in need of further treatment, and able to return to her usual work based, at least in part, on his review of surveillance information acquired by the employer.  Based on this report, the employer controverted further benefits on September 15, 2006 and October 2, 2006.  


Dr. Ross, and later Dr. Puziss (the SIME physician), also reviewed the surveillance material in whole or part.  In his October 26, 2006 letter to Sharon Smith, Dr. Ross said he “did not find the [limited surveillance material he saw] very informative.”  Dr.  Puziss summarized his viewing of the material in a two page addendum to his April 2007 SIME report, but offered no opinion about how the content of the surveillance material effected in his SIME report findings.


In his January 7, 2007 responses to questions from Mr. Constantino, Dr. Ross stated the employee’s left knee condition (including the surrounding muscle atrophy) was work related and not medically stable.  Secondarily, the employee’s pre-existing degenerative disc disease in her lumber spine had become symptomatic from her altered gait.   In his January 8, 2007 report, Dr. Brigham thought the employee’s knee condition was work related but medically stable.  Moreover,  he stated her low back pain was not industrially related.  See, January 22, 2007 Controversion.


The Board ordered a Second Independent Medical Evaluation (SIME) to assist it in resolving the disputes between Drs. Brigham and Ross.  In his April 24, 2007 SIME report, Dr. Puziss diagnosed chronic regional pain syndrome (also known as CRPS or reflex sympathetic dystrophy, RSD) in the employee’s left knee.  He believed it was work related, as was her low back pain because of her abnormal gait from the untreated knee condition.  Dr. Puziss recommended a series of sympathetic nerve blocks for treatment of her knee and a limited course of chiropractic adjustments for her back.


Dr. Levine, on referral from Dr. Ross, performed one sympathetic nerve block on June 8, 2007.  Because the block did not alleviate her leg pain, Dr. Levine prescribed Catapres patches which, in turn, were also discontinued for their failure to reduce her leg pain.  In his September 26, 2007 chart note, Dr. Levine stated that while the employee had “ongoing neuropathic type pain complaints” she did not meet the classic criteria for CRPS.  At his deposition, however, Dr. Levine conceded the CRPS diagnosis, but clarified that the employee’s presentation is unusual.  See, Dr. Levine 10/17/07 dep. at pages 37-39.  Dr. Levine now believes the primary treatment (absent a differential diagnosis) is simply continued use of her left leg despite her pain.  Id., at 9-10 and 31-35; September 26, 2007 chart note.

In the employer’s final EIME on August 24, 2007, Dr. Bell doubted the validity of the CRPS diagnosis.  Nevertheless, she thought the employee’s symptoms justified further evaluation to differentially diagnose (or to rule out) an as yet unidentified (unconsidered) somatoform, neurological and/or orthopedic disorder(s).  Moreover, Dr. Bell said the employee’s pain complaints may be iatrogenic, meaning the pain could be related to the treatment she received in response to the original injury as opposed to stemming from the injury itself.   

Ironically, while the employer’s brief argues the CRPS diagnosis is invalid, the employee’s brief argues it is irrelevant.   Both parties have physician statements which support their respective arguments that the employee is (or is not) medically stable, disabled, and in need of further treatment.  Both argued, as a preliminary matter however, that the employee is in need of further evaluation.   The employer wanted another SIME, while the employee wanted to be seen at the Mayo Clinic, Virginia Mason Hospital or the University of Washington Medical Center.  


As stated above, the parties’ agreed to the later without the Board’s intervention. Their agreement was read into the record.  With this agreement, the employer requested a continuance of the other issues set for hearing until the evaluation was completed.  We granted the employer’s request, for the reasons explained below, but concurrently ruled the attorney’s fees question with regard to the benefit obtained (an employer paid evaluation by a multi-specialty physician panel) should not be delayed.  Having reviewed the parties’ briefs and the employee’s fees affidavits and cots bills we find as follows.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Continuance.  We conclude we properly exercised our discretion, pursuant to AS 23.30.135 and 8 AAC 45.074(b)(1)(J), to continue the hearing while the employee is evaluated by a multi-specialty panel at the University of Washington Medical Center, Virginia Mason Hospital, or the Mayo Clinic.


AS 23.30.135 states, in pertinent part, that the Board “may make its investigation or inquiry or conduct it hearing in the manner by which it may best ascertain the rights of the parties.”   Sub- section 74(b) of the Board’s regulations, states that while “continuances or cancellations are not favored by the board and will not be routinely granted” a hearing may be continued or cancelled for “good cause.”  Specifically, when the “board’s inquiry at the hearing [demonstrates] additional evidence or arguments are necessary to complete the hearing” then good cause to continue or cancel exists.  8 AAC 45.074(b)(1)(J).  


Based on our preliminary inquiries at the hearing, the parties’ statements in response thereto, our review of the medical reports by Drs. Brigham, Puziss, Levine and Bell, as well a cursory review of the physician depositions (of which there are four), we found the central dispute, the dispute around which all the other disputes (such as the extent of disability) hinge, is the “designation” given to the employee’s knee condition.  If it is CRPS, then the employee may not be medically stable, she may need significantly more treatment including prescription narcotics, psychiatric / bio-feedback therapy, or as Dr. Puziss recommended, nerve block treatment for her knee followed by chiropractic care for her back.  


On the other hand, if the employee’s condition is exclusively orthopedic, then according to Dr. Brigham, she has already attained medical stability even though she may have chronic residual pain.   Dr. Levine essentially adopted this position when he discontinued the nerve block and Catapres patch therapy for failure to provide relief, and advised the employee her treatment would primarily be to use her leg as normally as possible.  Nevertheless, Dr. Levine thought all potential sources of the employee’s pain had not been thoroughly evaluated.  Dr. Bell also thought neurologic, psychiatric, and other possible conditions should be ruled out before adopting a default diagnosis of CRPS.  Thus in the absence of another explanation (diagnosis) which might be amendable to treatment, the employee is medically stable, albeit with chronic pain.


We note that to successfully prosecute a claim for additional TTD, the employee must prove she is both unable to work and not medically stable.  Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).  Consequently, the extent to which the employee may be entitled to additional disability benefits depends on whether she is medically stable (as defined by AS 23.30.395) which, in turn, hinges on the designated diagnosis of her condition.  Whether, and to what, additional medical benefits she is also due, depends on correctly diagnosing her condition as well.  


Unfortunately, the SIME did not assist us in resolving these disputes.  Instead, it created an additional diagnosis to consider, CRPS, with which neither Dr. Levine nor Dr. Bell concur.   They do however agree the employee has not been fully evaluated.  


Therefore, based on the opinions of Drs. Levine and Bell, we found good cause existed to continue the hearing so that the employee could be evaluated at Virginia Mason Hospital, the University of Washington Medical School, or the Mayo Clinic.  We found such an evaluation would probably assist us in fairly determining the rights of parties.  


Against our desire to fairly determine the rights of the parties, we weighed the employee’s desire to not further delay a determination of her right to additional disability benefits.  Based on the representation made by the employee’s attorney, the amount of contested TTD is more than $9,000.00.  While this is certainly not an insignificant sum, we also administratively note that the employee is currently receiving stipend benefits while participating in her reemployment plan, which is not scheduled for completion until May 2008.   Consequently, we found that the employee is not in such financial extremis that a temporary delay, to properly determine her rights, at a hearing on the merits, would be unacceptable.  


Finally, we rely on our experience in matters similar as this (i.e., SIME results) to find it is more likely than not the parties will be better able reconcile their disputes once a full evaluation has been completed without the need for a hearing on the merits.  In summary, based on the circumstances explained above and pursuant to AS 23.30.135 and 8 AAC 45.074, we conclude we properly exercised our discretion to continue the hearing until after the employee is evaluated as suggested by Dr. Bell at one of the facilities identified by Dr. Levine.      

II. Employee’s Attorney Fee / Cost Award.  Based on AS 23.30.145(b) and 8 AAC 45.180(f) we order the full payment of all legal costs incurred by the employee, and an award equivalent to 75 percent of the total fees for attorney services billed up to and including October 31, 2007.


AS 23.30.145(b) states: 

If an employer fails to file a timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits.


Our regulation, 8 AAC 45.180(f) states, in part:

The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at hearing on the claim.  The applicant must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.


We find the compensability of the employee’s on-going disability and need for medical treatment is strongly contested.   This is evidenced, at least in part, by the employer’s decision to conduct a sub rosa investigation of the employee’s activities.  The employer submitted the surveillance material to not only its own physician, but also the employee’s treating doctor, and our SIME physician.   We also find the parties’ decisions to incur the expense of three out-of-state physician depositions in person (rather than by phone) and the in-state deposition of Dr. Levine further indicative of their spirited participation in this litigation.  


We find, as explained above in our decision to continue the hearing, the primary medical issue is not whether the employee requires additional treatment, but what treatment, if any, she needs for the process of her recovery from the industrial injury once the conditions from which she suffers are first identified, determined work-related and then treated.   Therefore, we find the crux of the litigation is dedicated to resolving the diagnostic source of the employee’s continued complaints of pain in her left leg, whether her painful condition is related to her work injury, and whether her back pain is secondarily related to a compensable condition in her left leg.  


Based on Dr. Bell’s report, we find that among the possible conditions from which the employee may be suffering are an as yet undiagnosed neurological condition, orthopedic condition, psychological condition (somatoform) arising from a physiological condition or an undiagnosed iatrogenic response (such rheumatoid arthritis) that was triggered by the treatment of her left knee. Alternatively, but hopefully not, the employee could simply be faking her pain.  We have not reviewed the surveillance material, at this time, but at a hearing on the merits we may.  Regardless of the particular claims disputed, each will rise or fall on identifying / resolving the medical issue(s).


We find, that while Mr. Constantino has a few more gray hairs than Mr. Holloway, they have both been practicing workers’ compensation law for about the same number of years.  Based on the quality of their briefs and respective oral arguments at the hearing, we find both are very skilled litigators, and zealous advocates for their respective clients.  


We administratively notice a dearth of experienced attorney’s willing to practice workers’ compensation on behalf of injured workers.     The Supreme Court has offered that it is the contingent nature of the practice.  Wein Air Alaska v. Arant, 592 P.2d 352, 366 (Alaska 1979).  Thus, an employee’s attorney is not paid unless and until s/he prevails.  (For example, in this case, we find the employee’s attorney entered his appearance, after her claim was controverted based on surveillance, more than a year ago to date.)  Consequently, the Supreme Court held the contingent hourly rate of an injured worker’s attorney should be greater than that of an equally competent defense attorney.   Id.  


We find that the work completed by the employee’s attorney to date (i.e., the number of hours billed for the type of activity done) has been reasonable and necessary to effectively prosecute the employee’s complicated medical claim against an equally tenacious defense attorney.  We also find Mr. Constantino’s hourly rate, $285.00, is appropriate based on his skill, experience, and the complex medical issues presented in this case specifically, and the contingent nature of the work claimant’s work generally.     


We further find, as we stated above, the medical issue to be resolved by the evaluation at a tertiary facility is inextricably entangled with the merits of the other issues to be decided.   We anticipate the parties’ will be able to resolve these remaining issues once they receive this information from one of the highly renowned facilities recommended by Dr. Levine to determine the source of her pain, and the compensability of the condition causing it.  Consequently, we find the evaluation will probably expedite resolution of the claim, and as such, will benefit both parties.   We find the evaluation will probably assist the employee in obtaining the appropriate treatment for her knee and back regardless of whether the painful conditions are work related.   As such, we find the employee’s attorney secured a very valuable benefit for her.  


Based on all these findings, we conclude that 100 percent of the employee’s legal costs, and 75 percent of her total attorney fee bill, through and including October 31, 2007, should be paid at this time, pursuant to AS 23.30.145 and 8 AAC 45.180(f).  We retain jurisdiction to determine the compensability of the remaining (25 percent) attorney fee bill at a subsequent proceeding; either a hearing on the merits or on the written record via a settlement agreement after the employee has been evaluated.


ORDER
1. We conclude we properly exercised our discretion to continue the hearing until after the employee has been evaluated at the University of Washington Medical Center, Virginia Mason Hospital, or the Mayo Clinic.

2. The employer shall pay 100 percent of the employee’s legal costs, and 75 percent of her total attorney fee bill through and including October 31, 2007, at this time.

3. We retain jurisdication to determine the compensability of the remaining 25 percent of the employee’s attorney fee bill at a subsequent proceeding.

Dated at Anchorage, Alaska on December  7, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rhonda Reinhold, Designated Chairperson






Patricia Vollendorf, Member






Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KAREN A. MAUDAL employee / applicant; v. FRONTIER COMMUNITY SERVICES INC, employer; AK NATIONAL INS CO, insurer / defendants; Case No. 200518863; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 7, 2007.






Robin Burns, Administrative Clerk
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