DOUGLAS PIZZUTO  v. NANA REGIONAL CORPORATION D/B/A DOWL LLC

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	DOUGLAS PIZZUTO, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

NANA REGIONAL CORPORATION,

D/B/A DOWL LLC,

                                                  Employer,

                                                   and 

ACE USA,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199915187
AWCB Decision No.  07-0369
Filed with AWCB Anchorage, Alaska

on December 11, 2007


On November 21, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s petition for a second independent medical evaluation (SIME).  The employee was represented by Sylvia S. Pizzuto, nonattorney representative.  Attorney Selena R. Hopkins-Kendall represented the employer and insurer (employer).  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing on November 21, 2007.


ISSUES
Shall the Board order a SIME pursuant to AS 23.30.095(k) or AS 23.30.110(g)?


SUMMARY OF THE EVIDENCE
I. HISTORY OF THE CASE

The employee was employed by Dowl LLC
 as a surveyor when he filed a report of injury indicating he had slipped down an embankment and hurt his lower back on August 10, 1999.
  The employer originally accepted the claim and paid time loss benefits from August 16 to September 9, 1999.
  
He was first treated by Mark A. Bilan, D.C., on August 16, 1999, and reported back pain of 3 on a scale where 10 was the highest.  The initial diagnostic impression was lumbar sprain strain.  X-rays taken that date indicated early L3, L4, and L5 degenerative disk disease and early lower thoracic spine degenerative disk disease, early spondlylosis C4 and C5 and mild cervical kyphosis.
  Dr. Bilan released the employee to return to work on August 17, 1999, and opined that no permanent impairment would result.
  Dr. Bilan saw the employee again on August 26, 1999, with a similar prognosis.
  Dr. Bilan saw the employee again on September 9, 1999, and again the employee was released to work and no permanent impairment was indicated.
  The last 1999 medical record is a November 18, 1999 Physician’s Report by Dr. Bilan, indicating he saw the employee on November 11 and 12, 1999 and again released the employee to work and indicated no permanent impairment.

The employee returned to see Dr. Bilan in October 29, 2003.  Dr. Bilan reported the employee had an injury on October 13, 2003 and recommended he refrain from all work activities until November 3, 2003, but did not indicate it was a work‑related injury.
  Dr. Adams interpreted October 13, 2003 x-rays as moderate lower lumber degenerative disc disease, left lower lumbar curve/cervical hypolordosis and two radiopacities within left femur but mentioned no disc 

herniation.
  Also on October 13, 2003, the employee prepared a pain diagram indicating only pain on the back of his left leg.
  The employee did not identify this leg injury as work related on Dr. Bilan’s October 13, 2003 Patient Information form.

On May 3, 2006, the employee completed a Patient History Update form for Dr. Bilan, indicating his symptoms had started “2 weeks” before and that it had been two years since his last chiropractic adjustment. He reported “acute rt L/S, SI pain radiate rt leg cramping”
  On July 12, 2006 the employee underwent an MRI
 of the spine for “Low back pain radiating to right leg”
 which revealed:

1. Right L4/5 paracentral disc protrusion touching and displacing the right L5 nerve root. 

2. Multi-level degenerative disc disease, most severe at L4/5.

3. Probable tear of the annulus fibrosis at L5/S1.

4. Small broad-based disc bulge at L3/4, of questionable significance.

5. Left L2/3 foraminal disc protrusion which does not appear to cause nerve root impingement.

On July 25, 2006, the employee saw Edward M. Voke, M.D. for problems with his right leg.
  He told Dr. Voke that “around Christmas of 2005 after skiing he found he could not straighten up and has had problems with the right side of his spine and leg to date.”  Surgery and ongoing conservative management for his spine was discussed. 
  

According to the August 14, 2006 Controversion, the employee told the adjuster at the time that he injured his back while walking his dogs at “Kinkade Park” (sic).  The claim was controverted 

based on an absence of medical records indicating his 2006 complaints were due to the 1999 injury.

On August 28, 2006, Dr. Voke performed a “lumbar laminectomy, microdiskectomy L4-5 right” on the employee.
  On September 13, 2006 the employee saw Dr. Voke for a postoperative visit.  The employee reported doing well until around September 8, 2006, when he started having right low back and right leg pain.   Dr. Voke diagnosed a “Probable recurrent herniated disc.”
  

On October 2, 2006 the employee underwent an MRI.
  On October 7, 2006, Dr. Voke performed a “lumbar laminectomy, microdiskectomy L4-5 right with neurolysis of the L5 nerve root” on the employee.
  On November 16, 2006, Dr. Voke opined the employee was “doing well” and reported he has “little if any pain in the lower extremities” and “occasional pain in his low back.”
  On January 9, 2007, Dr. Voke reported the employee was “doing quite well”, had “no pain at night”, was having some “trouble sitting and driving a car”, and had some numbness in the dorsal aspect of his right foot.”

On January 23, 2007, Dr. Voke wrote a letter to the employee responding to the employee’s request for Dr. Voke’s opinion regarding “whether your medical condition was caused by a work related injury which you indicate occurred on August 10, 1999.”  Dr. Voke opined that it was “possible that the work place injury was the initial cause or a significant contributing factor which led to the August 28, 2006 surgery” but that it was “difficult for me to make a conclusive statement in this case that your reported injury was the sole or primary cause.”

On February 27, 2007, Dr. Voke reported the employee’s nerve is swollen and therefore will cause sensory changes and that he had “no pain in the right lower extremity, so he has no motor 

problems.”  Dr. Voke concluded the employee should be seen by a specialist in physical medicine who could improve his condition with medication and/or injections.
  

On April 3, 2007, Dr. Voke signed an affidavit stating information regarding his treatment of the employee.  In that affidavit Dr. Voke states:

Because of the lapse of almost seven years between the 1999 incident and the onset of right-sided symptoms suggestive of a herniated disk, and the fact that after the 1999 incident all the complaints were on the left side, I do not believe the 2006 complaints and need for surgery were caused by the 1999 incident.  To a reasonable degree of medical certainty that the 1999 incident was not so important in bringing about the need for the 2006 treatment that reasonable people would regard it as a cause and “but for” the 1999 injury Mr. Pizzuto would not have come to need the care he got in 2006.  It is my considered medical opinion that the 1999 incident is not a substantial factor in bringing about the need for the 2006 care.

. . . 

I also understand that Mr. Pizzuto believes that his continued work as a surveyor for Dowl until 2004 was a factor in causing the 2006 care.  Since there is no evidence of any herniated disk until the summer of 2006, almost two years after he left Dowl, I do not think his work with Dowl is a substantial factor in causing the need for care in 2006.  A person who suffers a herniated disk is usually immediately aware of the problem and seeks prompt medical attention.

. . . 

Mr. Pizzuto has told me, several months after I started treating him that he thinks his 2006 problems are due to his 1999 incident.  I understand that is his feeling but the available medical evidence does not support that opinion.

On May 24, 2007, an employer’s medical examination (EME)
 was conducted by Stephen Marble, M.D.  Dr. Marble explained the employee did not have signs of a herniated disk in 1999, 2003, 2004 or early 2005.  Dr. Marble opined the employee’s herniated disk most likely occurred as a result of skiing in December 2005 or the weeks preceding his seeing Dr. Bilan in early 2006.  Dr. Marble opined that the 1999 injury was not a substantial factor in bringing about the employee’s 2006 herniated disk.  Dr. Marble opined the employee was medically stable as of the

May 24, 2007, evaluation and would qualify for a 25 per cent permanent partial impairment (PPI) rating.  Dr. Marble opined that neither the August 10, 1999 injury nor the employee’s work with the employer through 2004 was a substantial factor in causing the PPI.  Dr. Marble opined the employee could perform the jobs of landscape surveyor and coffee maker.

On June 30, 2007, W. Bryan Winn, M.D. wrote a letter to the employee stating that based on his review of the employee’s medical records since July 2006, “it is within the realm of possibility that a herniation such as this could be work related” but he agreed with Dr. Voke that “it is unlikely that the acute injury you sustained in 1999 is directly responsible for the right L4-5 herniation seen in July of 2006.”

On July 23, 2007, the employer filed an Answer To Employee’s Workers’ Compensation Claim stating defenses to the employee’s claim.

On August 2, 2007, Dr. Voke wrote a letter to the employee responding to the employee’s request for Dr. Voke’s opinion regarding “whether your medical condition may have been caused by a series of work related activities over time and whether your condition is now degenerative.”  Dr. Voke referenced his January 23, 2007 letter and opined that the “possibility exists” that the employee’s current condition was caused or significantly aggravated by work related activities over a period of time and that his condition was now degenerative.

On August 3, 2007, Dr. Bilan wrote a letter to the employee at his request stating he concurred with Dr. Voke that the employee’s August 10, 1999 injury, “could have been the single event to induce degenerative change over the past few years” and that “This degeneration could ultimately lead to weakness of the disc, and with repeated injury, lead to disc herniation for which you required surgery.”

On September 5, 2007, the employee filed a petition seeking a SIME.
  On September 25, 2007, the employee filed an Affidavit of Readiness for Hearing (ARH).
  On September 27, 2007, the employer filed an Answer To Employee’s Petition For An SIME.
  At a November 11, 2007 Prehearing Conference a hearing on the employee’s Petition for SIME was set for November 21, 2007.

At the November 21, 2007 hearing, the employer objected to the introduction into the record of an October 23, 2007 report from James Eule, M.D.  The employee’s representative stated she would not be offering Dr. Eule’s report as evidence.

II. PARTIES ARGUMENTS  

A. The Employee

At hearing the employee explained the employee needs medical care and is unable to work.  The employee contends he would benefit from an examination by a physician selected by the Board and another MRI.   In response to a request by the Board to identify any conflicts in the opinions of the physicians who have evaluated the employee, the employee failed to do so.  The employee’s representative instead stated that the employee needed to get a physician to treat or diagnosis him.

B. The Employer

The employer encourages the Board to consider the establish criteria when determining whether to order a SIME; specifically, whether a medical dispute between the employee's physicians and the employer's physicians exists; if the dispute is significant; and if a SIME physician’s  opinion would assist the board in resolving the disputes.  The employer encouraged the Board to rely on former Board rulings in Gray v. Anchorage Daily News
 and Hart v. First Student Services.
  The employer argues that if there is no medical dispute between the employee’s and the employer's physicians, a SIME should be denied.  It asserts that in the instant matter there is no dispute, as the EME physician and the employee's own physicians agree based upon objective evidence that the employee’s current medical condition is not related to his August 10, 1999 injury.  The employer argues that although Dr. Voke and Dr. Bilan opined the employee’s current need for medical care could possibly be related to the August 10, 1999 injury, they both agreed that it was not probable and this mere possibility is not sufficient to justify the order of an SIME.  The employer maintains that there is uniform medical evidence in this case; and that the dispute between the employee and his medical providers is not the type contemplated by either AS 23.30.095 or AS 23.30.110(g) as appropriate for a Board ordered SIME.  The employer contends that a SIME will not assist the Board in resolving the medical issues and, therefore, the employee's petition should be denied and dismissed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Under our regulation, 8 AAC 45.090(b), we can order the employer to pay for examinations of the employee under AS 23.30.095(k) or AS 23.30.110(g).  We have long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under AS 23.30.110(g) to consider any evidence available when deciding whether to order a second independent medical examination (SIME) to assist us investigating and deciding medical issues in contested claims.  AS 23.30.155(h) mandates that the Board follow such procedures as will best “protect the rights of the parties.”

When deciding whether to order a SIME, the Board considers the following criteria:

1.   Is there a medical dispute between the employee’s physician and the employer’s independent medical evaluation physician?

2.   Is the dispute significant? and

3.   Will a SIME physician’s opinion assist the Board in resolving the disputes?

In the instant matter, we find no conflicting opinion exist between the employee’s physicians and the employer’s physician.  We find the only conflict in this case lies with the employee’s dissatisfaction with his physicians’ opinions.  We find a board ordered SIME is not appropriate when the purpose is merely to provide the employee with an additional opinion when he is not satisfied with the opinions of his treating physician.

When the Board does not find a dispute between the employee’s and employer’s physician’s, we can exercise our authority to order a SIME under AS 23.30.110(g) when we find that to do so will assist us in ascertaining the rights of the parties.
  In the instant matter, the Board finds the record contains no significant disputes among the medical evaluators regarding causation.  The Board finds sufficient evidence in the current record to ascertain the rights of the parties and make determinations regarding the employee’s claims.  The Board shall order that the employee’s petition for a SIME is denied and dismissed.


ORDER
The employee’s petition for a Board ordered SIME is denied and dismissed.

Dated at Anchorage, Alaska on December  11, 2007.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Dowl LLC is now a subsidiary of Nana Development Corporation.


� 8/17/99 Report of Injury.


� See Compensation Report dated September 14, 1999.


� 8/17/99 Tawnia L. Adams, D.C. Radiographic Interperetation.


� 8/17/99 Dr. Bilan Physicain’s Report.


� 8/26/99 Dr. Bilan Physicain’s Report.


� 9/9/99 Dr. Bilan Physicain’s Report.


� 11/18/99 Dr. Bilan Physicain’s Report.


�10/29/03 Dr. Bilan letter.


� 10/20/03 Dr. Adams Radiographic Interpretation.


� 10/13/03 Patient Information form at 3.


� 10/13/03 Patient Information form at 2.


� 5/3/06 Patient History Update form..


� Magnetic resonance image.


� 7/12/06 Alaska Open Imagining Center services request form.


� 7/12/06 Alaska Open Imagining Center report.


� 7/25/06 Dr. Voke New Patient memorandum.


� Id. at 1.


� 8/14/06 Controversion.


� 8/28/06 Dr. Voke PAMC Procedure Report.


� 9/21/06 Dr. Voke Postoperative Visit Report.


� 10/2/06 Alaska Regional Hospital chart notes.


� 10/7/06 Providence Alaska Medical Center Procedure Report.


� 11/7/06 Dr. Voke Postoperative Visit Report.


� 1/9/07 Dr. Voke Postoperative Visit Report.


� 2/27/07 Dr. Voke Postoperative Visit Report.


� 4/3/07 Affidavit of Edward M. Voke, M.D.


� Employer’s medical evaluation as authorized by AS 23.30.095(e) and (k).


� 5/24/07 Dr. Marble EME.


� 6/30/07 Dr. Winn letter.


� 7/23/07 Answer.


� 8/2/07 Dr. Voke letter.


� 8/3/07 Dr. Bilan letter.


� 9/5/07 Petition.


� 9/25/07 ARH.


� 9/27/07 Answer.


� 11/2/07 Prehearing Conference Summary.


� AWCB Decision No. 06-0336 (December 28, 2006).


� AWCB Decision No. 06-0168 (June 29, 2006).


� AWCB Decision No. 97-0165 (July 23, 1997) at 3.


� AWCB Decision No. 98-0076 (March 26, 1998).


� Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� Hart v. First Student Services, AWCB Decision No. 06-0168 (June 29, 2006).
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