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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMIE J. PAZARUSKI, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

FEDERAL EXPRESS CORP.,

                                                  Employer,

                                                   and 

FEDERAL EXPRESS CORP.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200222764
AWCB Decision No.  07-0372

Filed with AWCB Anchorage, Alaska

on December 19, 2007


On November 21, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for a protective order.  The employee appeared and represented herself.   Attorney Karen Russell represented the employer and insurer (“employer”).  The Board proceeded as a two member panel, a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing on November 21, 2007.


ISSUES
Under AS 23.30.135, shall the Board grant the employee’s petition for a protective order from attending a employer’s medical evaluation with an addictionologist?


SUMMARY OF THE EVIDENCE
I.
MEDICAL HISTORY

While working for the employer, unloading boxes from the back of a vehicle, the employee lost her balance and fell between the vehicle and the loading dock injuring her back.
  The employee was initially seen by Peter Lorentzen, D.C., for severe low back and right leg pain, minimal range of motion in the lumbosacral area and diminished reflexes in her lower extremities.  The employee was released from work and Dr. Lorentzen referred her to Larry Levine, M.D., as Dr. Lorentzen was unable to complete orthopedic and neurological testing due to the employee’s extreme pain, severe lumbosacral muscle spasm, with swelling over the sacrum.
  

The employee was seen by Dr. Levine on a regular basis for prescription refills.
  Dr. Levine reported to Dr. Lorentzen, after electro diagnostic studies were completed, that the employee had disc herniation with a protrusion at L5-S1, neuroforaminal encroachment at L4-L5, and a free fragment near the L5 neuroforamen.  He reported the employee was adverse to any injections or surgical intervention.  Dr. Levine continued her on Vioxx, Paxil and Percodan.
  After having an opportunity to review the employee’s condition, to include review of her MRIs with two radiologists and five other physicians, the team agreed that the employee’s condition was related to issues with her disc.  They found evidence of a significant annular tear and strongly recommended the employee receive an epidural steroid injection.

The employee continued to treat with Dr. Lorenzten.  On January 17, 2003, Dr. Levine anticipated the employee would be able to return to full time work in eight weeks with the restriction on her lifting limit to light lifting occasionally.

On March 1, 2003, at the employer’s request, an employer’s medical evaluation
 (“EME”) by neurosurgeon Thomas Dietrich, M.D., and chiropractic orthopedist, Charles A. Simpson, DC, DABCO.
  Their diagnosis was degenerative lumbar disc disease L4-5 and L5-S1 with small central protrusion L5-S1; extruded far lateral intervertebral disc L4-5 with compression of L4 nerve root; bilateral carpal tunnel syndrome, right greater than left.
  The EME panel opined that the employee should have surgical intervention and it was unlikely that an epidural steroid injection would make a difference in the employee’s situation.  The panel indicated the extruded intervertbral disc at L4-5 on the right was related to the employee’s work injury and that her condition, in whole, was related to the injury sustained on November 25, 2002.  The panel acknowledged there is always some degree of preexisting degenerative change prior to a disc rupture, but in the employee’s case, the major contributing cause of her ongoing symptoms and inability to function or return to work was the work injury.  They affirmed the employee was not medically stable, was considerably impaired, and was not capable of gainful employment or activities of daily living.  They recommended surgical decompression of the involved nerve root and until then, indicated the employee would not be medically stable.
  Dr. Dietrich indicated further chiropractic case was highly unlikely to be beneficial and did not recommend it.  He commented that there are situations where surgery is the most conservative approach and that the panel believed the employee’s case was one of those.

Dr. Levine administered an translaminar, epidural block in the employee’s lumbar region, L5-S1, right, on March 18, 2003.
  The employee continued to treat with Dr. Lorentzen.  On April 8, 2003, the employee reported that her low back pain remained the same.  She was maintained on Vioxx, Paxil, Percodan, and OxyContin.

On May 20, 2003, Dr. Levine notified the employee that he did not think it was reasonable to continue with the pain medications if she did not intend on continuing treating with him.  He indicated it was not reasonable for the employee to use opioid medications long term in relation to her overall situation, especially given the fact that the EME panel recommended surgical decompression as the next viable option.  Dr. Levine emphasized that the employee’s symptoms should not be masked with the use of opiods and that, taking everything into consideration, eliminating the opiods was the best option.

In May 2003, the employee began treating with Eagle River Primary Care Clinic, which provided her prescription refills for OxyContin, Vioxx, Neurontin, Oxy IR, Bextra, Oxycodone and Methadone.

On July 20, 2004, the employee was evaluated at the Arizona Institute for Minimally Invasive Spine Care.  Anthony Yeung, M.D., diagnosed herniated nucleus pulposis, L5-S1, with small central extrusion.  He performed a biportal endoscopic discectomy with a chymopapain assist on July 21, 2004.  The employee was informed that is the procedure was not successful, she may require an open procedure and further surgery.
  The post operative visit with Dr. Yeung on July 22, 2002, revealed the pain in the employee’s leg had significantly subsided; her Oswestry disability score
 improved from 58 to 44; and her EHL
 strength had improved dramatically over her preoperative status.
  

After the procedure, the employee continued to treat with both chiropractic care from Dr. Lorentzen and with Olga Wasile, M.D., of Eagle River Primary Care Associates, and the employee’s opioid prescriptions continued to be refilled.  

On January 22, 2005, at the employer’s request, Dr. Dietrich and Dr. Simpson conducted a second employer’s medical evaluation.  The panel noted that Dr. Yeung failed in both his preoperative report and diagnosis to mention the employee’s abnormality at L4-5; but that he did, however, recognize in the operative not that there is a possibility of far lateral disc herniation with a possible free fragment at L4-5 on the right.  They further noted it is not clear from the operative report if the last portion of the procedure approached the far nerve root from the lateral approach, but that it did indicate an attempt to decompress the nerve root laterally.
  As of the evaluation with the EME panel, the employee was taking methadone 40 mg t.i.d., OxyContin 20 mg b.i.d., Neurontin 100 mg t.i.d., Bextra once a day, and she was attempting to decrease the OxyContin.
  

Upon examination, the panel diagnosed the employee with degenerative lumbar disc disease L4-5, L5-S1; large far lateral disc protrusion L4-5 right, due to injury of November 25, 2002; postoperative status chymopapain injection L5-S1 and endoscopic and radiofrequency removal of L4-5 disc protrusion; chronic lumbar pain syndrome; and possible opiate habituation.
  The panel indicated another MRI was necessary to determine if the employee obtained an adequate decompression.  In addition, they agreed that after the MRI an evaluation by a neurosurgeon was necessary.  Further treatment, in their opinion, would depend upon the results of the studies and evaluation; and if the MRI scan showed no reason for further treatment, they indicated that she would by definition have reached the point of medical stability.

Dr. Dietrich and Dr. Simpson opined that the employee’s condition remained related to her work injury of November 25, 2002.  They noted the employee was on very high doses of narcotics and indicated this brings about a difficult situation because, if the employee was habituated, she may have ongoing pain in order to continue receiving narcotics prescriptions.  He indicated the status of the employee's low back condition following the operative procedure was unknown because no additional studies have been conducted.  However, they held firm that the employee’s present condition was a direct result of the work injury.

At the time of the panel's evaluation, the employee was not capable of gainful employment due to her high narcotic doses, her pain level and difficulty ambulating.  They and she would not be able to return to her job with Federal Express.  They indicated that if the employee had a permanent partial impairment (“PPI”), the degree of the impairment would best be determined following the MRI and an evaluation by a neurosurgeon.
 

An MRI of the lumbar spine with and without contrast was conducted on February 17, 2005.  The MRI findings revealed degenerative changes at L4-5 and L5 - S1.  No destructive lesions were noted and the lower thoracic cord and conus appeared normal.  No extra spinal abnormalities were identified.  At L3-4, a small disc protrusion was president, although without significant compromise of the nerve roots.  At L4-5, moderate disc degeneration was present a left and right lateral disc protrusion did not appear to significantly compromised the root or the central canal.  Soft tissue is seen at the foraminal level on the right, consistent with epidural fibrosis, which surrounded the right L4 nerve rootlet.  No recurrent disc herniation was identified.

The employee was seen on May 24, 2005, by neurosurgeon Louis Kralick, M.D.  The employee reported that her pain was improved only with medication and nothing else had given her significant pain relief.  Dr. Kralick, upon review of the February 17, 2005 MRI, agreed that it showed evidence of epidural fibrosis, right L4-5, with no obvious evidence of disc herniation.
  However, because the employee had complaints of particular pain in the left leg beginning in April, subsequent to her last MRI, Dr. Kralick ordered an MRI with and without contrast to rule out the interim development of a significant structural lesion causing root compression.
  

A MRI scan was performed on May 31, 2005, which revealed a far lateral disc protrusion at L3 - 4, on the right side outside of the foramen; changes in the foramen on the right at L4 - 5 with enhancement representing postsurgical change and scoring; and small central disc protrusion at 
L5 – S1 minimally encroaching on the foramina on both sides.
  

Upon referral by Dr. Lorentzen, the employee was seen by Susan Klimow, M.D., on July 26, 2005.  At the time of the evaluation, the employee's prescription medications included OxyContin controlled release 20 mg t.i.d., oxycodone 15 mg one to four times a day as needed for breakthrough pain, methadone 40 mg b.i.d, hydrochlorothiazide, Paxil 30 mg a day, and Neurontin 60 mg t.i.d., last taken three weeks before the evaluation.  Dr. Klimow’s impression was lumbosacral back pain; lumbosacral back degenerative disc disease with annular tear at L5-S1; disturbance of skin sensation of bilateral lower extremities, left greater than right; and edema in the lower extremities.  She recommended bilateral venous Doppler studies to rule out deep vein thrombosis; and if the studies were negative that the employee continue to seek care with her primary care physician, Dr. Wasile, regarding the edema; and ordered an EMG to rule out radiculopathy.

A drug abuse urinalysis test was conducted on July 26, 2005, revealing the employee had high levels of methadone and oxycodone in her system.
  It was determined that the employee’s bilateral lower extremity edema was not caused by deep vein thrombosis.
  Electromyographic testing showed no evidence of abnormalities; there was no evidence of radiculopathy.  It was a negative EMG of the employee’s lower extremities.
  The results of a bone scan were consistent with degenerative changes, but x-rays revealed no acute bony changes.
  A MRI performed on August 24, 2005, and compared with the previous study of May 31, 2005, demonstrated that the far right lateral disk protrusion at L3-4 was stable to slightly improved; the disk abnormality in the right later disk region of L4-5 was resolved without evident of recurrent disk protrusion; a small disk protrusion at L5-S1 was stable; mild right sided neuroforaminal narrowing; and facet degenerative changes at L3-4 and L4-5.

Based upon the studies ordered by Dr. Klimow, she believed it possible that the employee might have facet syndrome.  Dr. Klimow recommended a facet steroid injection.  The employee chose not to proceed with the procedure and Dr. Klimow indicated she had nothing further to offer the employee and declined to see her in follow up.

In September of 2005, Leroy Herold, M.D., followed the employee for pain management.  Consistently, Dr. Herold continued the employee on methodone and oxycodone, pursuant to a contract with the employee.
  On occasion, he additionally prescribed Celebrex, Avinza, 
MS Contin, and Lyrica.
  Initially, Dr. Herold saw the employee every two weeks and typically ordered 15 doses of methadone, 40 mg and 60 pills of Oxycodone, 15 mg.  However, in March of 2006, the methadone doses increased to 22 every two weeks; in May of 2006, the number of Oxycodone prescribed every two weeks increased to 120; in July of 2006, the doses of methadone again increased to 45 every two weeks; and in May of 2007.

On January 31, 2006, the employee was seen by James Eule, M.D., for follow up on her low back and significant left leg pain.  Upon review of the previous MRIs, CT scans and EMGs, Dr. Eule determined the employee had no significant neurological sequela and no obvious clearcut radiculopathy.  He did identify facet arthropathy and indicated she may have mild foraminal stenosis.  Dr. Eule referred the employee to Larry Kropp, M.D., for evaluation and selective nerve root blocks.

Dr. Kropp performed two transforaminal steroid injections at L4 and L5, which did not provide the employee with relief.  Dr. Kropp opined that the symptoms of which the employee complained emanated from L4 because they radiate into the employee's anterior thigh on the left side.  
Dr. Kropp planned to perform three additional nerve blocks and indicated if they did not alleviate the employee’s pain, she may be a candidate for surgery.

At the employer's request, the employee was evaluated by Steven Schilperoort, M.D., orthopedic surgeon, on June 26, 2006.  Dr. Schilperoort identified multi-level lumbar spine degenerative disc disease, with facet arthritis; consistent histrionic pain behaviors with significant disproportionate stated levels of pain to valid objective findings; and expanding the scope and magnitude of symptoms in the presence of a scarcity of valid consistently reproducible objective findings; and a history of markedly excessive narcotic use out of proportion to objective findings.
  
Dr. Schilperoort suspected the employee has some type of psychological condition requiring further clarification.  Dr. Schilperoort recommended a psychiatric/psychological evaluation for the purposes of defining three items; specifically, what psychological/psychiatric features, if any, the employee brought to this injury event, the employee's current mental status with regard to her condition to explain the psychological component of the employee’s “pain profile,” and a comment on the employee's continued use of narcotics.  He also recommended that the employee be evaluated by an addictionologist.  With regard to Dr. Schilperoort's recommendation for an evaluation to explain the employee's use of narcotics, he stated as follows:

Ms. Pazaruski appears to have been consistently supplied with high-dose and high-volume multiple narcotic preparations for the last three and a half years, or more.  Frankly there is no objective information that would indicate a valid reason for such continued high-dose narcotics.  The valid objective reason for continued high-dose narcotics would be to maintain a socially and productively functioning individual, and individual who remains a contributing member of the community and continues to lead a personal family and community life.  This examiner does not see 
Ms. Pazaruski in that role at this time.  From orthopedic standpoint, I see no indication for continued use of narcotics.  This examiner would appreciate a psychological assessment to include comment regarding continued narcotic use.  Contraindicated, this examiner would also request a suggested detoxification plan.

Dr. Schilperoort opined that the employee's multi-level lumbar spine degenerative disc disease was not causally related to a November 25, 2002 work injury.  He line that the employees current low back pain was principally contributed to by the spine degenerative changes; however, a minor contribution for the employee's right sided symptoms could be attributable to epidural scarring at the L4 - 5 level, caused by the arthroscopic disc excision.
  Dr. Schilperoort found the employee to be medically stable and assigned a 10 percent permanent partial impairment rating.

According to the opinion of Dr. Schilperoort, narcotics have no place in the treatment of a degenerative process, especially over a chronic long-term time period.  Dr. Schilperoort indicated that treatment approaches for conditions like the employees in mainstream orthopedic and physiatry practices involve weight reduction programs, oral anti-inflammatory medication, and isometric spine stabilization exercises.  He insisted that in the employee’s case narcotics needed to be discontinued as soon as possible.

Dr. Schilperoort indicated that the employee's response to a physical capacities evaluation would be helpful in defining the employee's actual physical capabilities from a physical standpoint, as well as the employee’s personal psychological willingness.  Dr. Schilperoort opined that based upon the employee's presentation, including nonorganic pain findings and excessive pain behaviors, her adaptability for return to work posed a real question.

At the employer’s request, upon Dr. Schilperoort's recommendation, Eric Goranson, M.D., conducted a review of the employee's medical records on October 16, 2006.  Dr. Goranson indicated he could not ethically provide a specific psychiatric diagnosis because he did not have the opportunity to perform a person-to-person evaluation.  Nevertheless, after reviewing the employee's records, he expressed serious concern regarding the employee’s claim, as well as the treatment she received.  Specifically, beyond the validity of her claim, Dr. Goranson was concerned about the employee’s use of narcotics.
  

Dr. Goranson's concerns were raised by the fact that the records revealed the employee presented to numerous health care providers requesting narcotics and that the employee has been on extremely high doses narcotics.  Dr. Goranson suspected that the employee was doctor shopping and obtaining narcotics from multiple sources without the sources being aware of one another.  Further, Dr. Goranson expressed concern that the employee may be selling her drugs to other people.  He admitted that this would be difficult to prove it suggested surveillance may be helpful in providing clarification.

Dr. Goranson further expressed concern regarding the treatment the employee received at the pain clinic.   Dr. Goranson did not find a narcotics contract.  He found that the pain clinic's response to the employee's multiple “cold urines” was deficient and not within the standard of care for pain centers, leading to his conclusion that her treatment was substandard.   Dr. Goranson recommended that the employee be referred to a clinic where clear parameters of treatment are outlined, including that she signed a narcotics contract to indicate she will take medications as prescribed and not obtain medications from other sources, and that she submit to periodic and unannounced urine tests.  He further opined that multidisciplinary approaches should be taken to the employee’s treatment as opposed to simply writing prescriptions for pain medications.
 

Dr. Goranson's final concern was that despite all of the high doses of narcotics prescribed for the employee, her condition has not approved.  He opined that this ought to make the physicians question the effectiveness of the treatment.  He further recommended that narcotics be discontinued in a more information be gathered through a pharmacy audit, surveillance, and a psychiatric evaluation.  At that point, he contended, treatment could be revised and applied more rationally.

Dr. Goranson outlined diagnostic concerns he believed were raised by Dr. Schilperoort, including somatoform disorders, factitious disorder and the lingering.  Dr. Goranson defined somatoform disorder, or conversion type disorders, to involve the unconscious conversion of psychological conflicts into physical symptoms; and indicated that these are outside a patient's awareness and patients generally are quite eager to be seen and talk about their problems.  He opined that this is clearly not the case for the employee, because she took active steps to avoid a psychiatric evaluation with him.  According to Dr. Goranson, factitious disorder is a conscious and fraudulent production of symptoms in order to maintain the patient role and be taken care of by multiple health care providers; it is a diagnosis that is difficult to make because an employee must be caught in the act of falsifying symptoms.  Dr. Goranson maintained that the diagnosis is particularly difficult with psychological symptoms, but somewhat less difficult with respect to physical symptoms.  Finally, Dr. Goranson described malingering as the conscious and fraudulent production of symptoms in order to obtain financial compensation and excuses from adult responsibilities.  He contended that the diagnosis of malingering should be considered when the following are present: a medicolegal context; subjective complaints out of proportion to objective findings; lack of cooperation; and antisocial personality disorder.  Dr. Goranson asserted that is not necessary to have all four considerations; however, you kind that in the employee's case there's enough information in the record to concern him that malingering might be a possible diagnosis.

On November 13, 2006, Dr. Kropp indicated that a CAT scan confirmed an annular tear at L5 - S1.  Further, he confirmed that the employee did not respond to selective nerve root blocks.
  Dr. Kropp referred the employee to John Duddy, M.D., who value weighted the employee on November 29, 2006.  Dr. Duddy's impression was L5 – S1 herniated disc.  Dr. Duddy discussed at the employee the mechanism of narcotic use, its tolerance and addiction.  He recommended that she stopped taking the methadone pursuant to a weaned schedule.

On December 20, 2006, Dr. Duddy offered his opinion to the employee that given her significant scoliosis and multilevel disease, she was not a candidate for disk replacement surgery.  Dr. Duddy recommended microdiscectomy at L5-S1 or possibly decompression at L4 - L5.

Additionally, the employee followed up with Dr. Kropp on January 2, 2007.  He recommended percutaneous endoscopic diskectomy.
  He indicated the employee was in need of additional medical care and surgical intervention and was unable to participate in vocational rehabilitation at that time.
  

On referral from Dr. Lorentzen, the employee was seen by Jens Chapman, M.D., at the University of Washington Bone and Joint Center Spine Clinic on February 6, 2007.  Dr. Chapman found the EMG of December 18, 2006 was consistent with the right L5 incomplete radiculopathy.  He diagnosed the employee with lumbar scoliosis, likely degenerative and indicated that such a condition can likely cause the low back pain and leg pain the employee was currently experiencing.  

Based upon a May 7, 2007 CT myelogram of the employee’s thoracolumbar spine, Dr. Chapman reported mild to moderate central canal stenosis and mild to moderate right neuroforaminal narrowing at L3 - 4; decreased filling of the left S1 nerve root sleeve at L5 - S1 from left paracentral disk protrusion; and at the L3 - 4, L4 -5, and L5 - S1 disks are wearing out and that the central canal stenosis of the lumbar spine is worst at the L2 - 3 and L3 - 4 levels.
  Dr. Chapman recommended nonoperative treatment, including weight loss and exercise.  In addition, Dr. Chapman recommended that the employee obtain a lumbar corset and follow up with Dr. Kropp for evaluation of an epidural steroid injection.

Dr. Schilperoort had initially made a referral to Gary Jacobsen, M.D., addiction medicine physician; however, Dr. Jacobsen was not available to perform an EME due to his retirement.
  On September 4, 2007, Dr. Schilperoort indicated that Gary Olbrich, M.D., was an excellent choice in the place of Dr. Jacobsen.  Dr. Olbrich graduated from Stanford University School of Medicine in 1973 and completed an Addiction Medicine Fellowship in 1991.  In 1992 he was certified by the American Society of Addiction Medicine.  A great deal of Dr. Olbrich’s career and practice has focused on addictive diseases of physicians and other healthcare providers.

II.
PARTIES’ ARGUMENTS

Based upon the opinions of Dr. Schilperoort and Dr. Goranson, the employer arranged for the employee to be evaluated by a panel consisting of Dr. Schilperoort and Gary Olbrich, M.D., on October 31, 2007.
  The employee filed a petition for a protective order.  

The employee is opposed to being evaluated by an addictionologist.  She contends that her medical records do not reflect that being evaluated by an addictionologist will be helpful; and that her claim is with regard to her lower back only, and not any mental or physical issues involving addiction.  Further, she expressed her concern that based upon Dr. Schilperoort’s unfavorable report, any report by Dr. Olbrich would also be unfavorable and written to enhance Dr. Schilperoort's findings.

Dr. Lorentzen wrote a letter in support of the employee's petition for protective order.  Based upon the employee's medical supervision was a pain control specialist who is aware of and monitoring all the pain related pharmaceutical medications taken by the employee for her low back injury, 
Dr. Lorentzen opined that an evaluation by an addictionologist was redundant and unnecessary.  Further, Dr. Lorentzen was under the impression that the employee had the full intention of reducing her pain control medication as soon as she was possibly able to do so.

The employer asserts that based on the concerns raised by Dr. Schilperoort, the employer’s medical evaluator, regarding the employee's extensive use of narcotic medication and his recommendation that the employee be evaluated by a physician who has experience in evaluating the use of addictive drugs, it is entitled to such an evaluation under the Act.  The employer points to Dr. Schilperoort’s concern that the employee has received high dosages of narcotics for several years, which may have an effect upon her condition and her ability to recover from the work injury.  Based upon the employee's receipt of narcotic medications for her work-related low back injury, the employer maintains that any of facts of the narcotic medications on her condition are relevant to her low back injury claim.  Based upon Dr. Olbrich’s specialty as an internal medicine physician with experience in addiction, the employer asserts that he is highly qualified to evaluate the employee's overall physical condition and any affect better use of their product medication has had upon her.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135(a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change of physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. … If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited… . (emphasis added).  

Regarding medical evaluations and the discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide-ranging discovery under the Rules of Civil Procedure."
  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.
  

In the instant matter, the record clearly reflects, and we find that the employer’s orthopedic EME, Dr. Schilperoort, had concerns regarding the employee’s long term use of narcotic prescription medications and the drugs’ efficacy in treating her work injury.  Further, we find Dr. Schilperoort is concerned that the employee’s use of high dosages of narcotics for several years may have affected her work condition and ability to recover from her work injury.  We find it is based upon these expressed concerns that Dr. Schilperoort made a referral to an addictionologist.  The employee has petitioned for a protective order from attending an EME with an addictionologist.

There are at least two instances where the Board may, and has granted protective orders relieving an employee from attending an employer’s medical evaluation.  The first is when the employer has engaged in an excessive change of physician.
  However, it is well settled that a referral to a specialist in not a change in physician.
  In the instant matter, we find Dr. Schilperoort, an orthopedic surgeon, has made a referral to Dr. Olbrich, an internal medicine physician who has experience with addiction medicine.

Secondly, the Board has not ordered employees to submit to invasive diagnostic procedures performed by an EME physician.  Rather, when ordering an employee to provide the employer with a blood sample, a minor invasive procedure, the Board has ordered that the blood be drawn by the employee’s physician or a Board physician under AS 23.30.110(g) and AS 23.30.095(k).
  
The Board specifically found under Moffat v. Wire Communications, Inc.,
 Fluor Alaska v. Mendoza,
 and AS 23.30.095(e) that the legislature intends to protect workers from intrusive, painful, unnecessary and humiliating tests.  

We further find putting an employee in the position of either unwillingly submitting to a painful diagnostic procedure during an EME examination, or risking his entitlement to compensation benefits, violates the overall intent of the 1988 Amendments which was to ‘ensure the quick efficient, fair and predictable delivery of indemnity and medical benefits to injured workers and [sic] a reasonable cost to the employers.’ … We find, based on our administrative experience, if EME physicians were presumptively permitted to perform any ‘medically appropriate’ diagnostic test this would create a significant and unreasonable danger that [forensic psychological] testing could be used as a tool to coerce or intimidate injured workers into waiving the benefit entitlements under the Act.’

The Board has found, in several recent decisions that subjecting an employee to a forensic psychiatric evaluation merely upon the referral of an EME physician is the equivalent of an invasive procedure when the psychiatric EME physician has not has not utilized available non-intrusive procedures that are statutorily preferred.
  Specifically, as permitted by AS 23.30.095(e), the Board limited the employers to conducting a records review EME based on the records in the Board’s file.  

In the instant matter, we find that the employer’s request for an EME by an addiction medicine physician is upon referral from Dr. Schilperoort and, therefore, not an excessive change of physician.  Further, we do not find an evaluation by an addiction medicine physician to be an invasive evaluation.  We find that Dr. Schilperoort has found Dr. Olbrich appropriately credentialed to perform an evaluation focused on the employee’s narcotic drug use and its effect upon her condition.  If long term use of high dosages of narcotic drugs has an effect on the employee’s condition and ultimate recovery, we find that Dr. Olbrich can offer his opinion on referral, because Dr. Schilperoort does not possess expertise in addiction medicine.  We conclude Dr. Schilperoort’s referral to Dr. Olbrich is appropriate and shall order the employee to cooperate in attending the evaluation with Dr. Olbrich.  We shall limit the evaluation to include a medical records review, physical examination and face to face interview; and to exclude any type of invasive procedure, such as a blood draw.  


ORDER
1. Pursuant to AS 23.30.095(e), we deny and dismiss the employee’s petition for a protective order.  

2. The employee is ordered to attend a properly scheduled and noticed EME with Dr. Schilperoort and addiction medicine physician Dr. Olbrich.

3. Dr. Schilperoort and Dr. Olbrich are not permitted to engage in any type of invasive procedure when evaluating the employee.

Dated at Anchorage, Alaska on December 19, 2007.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� 11/27/02 Report of Occupational Injury or Illness.


� 12/5/02 Physician’s Report, Dr. Lorentzen.


� Chart Notes: 12/3/02 Medrol Dose Pack, Roxicet, MRI Lumbar Spine, considered injection, considered surgery, employee was to go to the emergency room if there were changes; 12/5/02 Medrol Dose Pack, Percocet, Ativan; 12/9/02 Percodan, Prednisone, OCPs, Paxil; 12/18/02 Vioxx, Paxil, OCPs, Percodan; 1/19/03 Vioxx, Paxil, OCPs, Percodan, Dr. Levine.


� 12/18/02 Letter to Dr. Lorentzen from Dr. Levine.


� 12/19/02 Letter to Jamie Pazaruski from Dr. Levine.


� 1/17/03 Work Status Report, Dr. Levine.


� “EME” pursuant to AS 23.30.095(e).


� 3/1/03 EME Report, Dr. Dietrich and Dr. Simpson.


� Id., at 6.


� Id., at 6-8.


� 3/13/03 EME Report Addendum, Dr. Dietrich.


� 3/18/03 Procedure Report, Dr. Levine.


� 4/8/03 Chart Note, Dr. Levine and Carolyn Craig, PA-C.


� 5/20/03 Letter to Jamie Pazaruski from Dr. Levine.


� 6/4/03 through 8/11/05 Eagle River Primary Care Associates Chart Notes.  See also, Jamie Pazaruski, Prescription Log at 1-4.


� 7/20/04 Chart Note, New Patient Visit, Dr. Yeung.


� Calculated from the Oswestry Disability Index.


� Extensor hallucis longus.


� 7/22/04 Follow-Up Visit Report, Dr. Yeung.


� 1/22/05 EME Report, Dr. Dietrich and Dr. Simpson, at 3-4.


� Id., at 4.


� Id., at 7.


� Id., at 8 and 9.


� Id., at 9.


� Id., at 10.


� 2/17/05 MRI of the Lumbar Spine with/without contrast.


� 5/24/05 Outpatient Consultation Report, Dr. Kralick at 3.


� Id.


� 5/31/05 MRI Spine Lumbar with/without contrast.


� 7/26/05 Initial Consultation Report, Dr. Klimow.


� 7/26/05 Urinalysis Report.


� 7/27/05 Radiology Consult Report, Venous Duplex or Vein Mapping.


� 8/1/05 Follow Up Visit and Electromyographic Testing Report, Dr. Klimow.


� 8/8/05 Bone Scan and X-Ray Reports.


� 8/24/05 MRI Spine Lumbar with/without contrast.


� 8/26/05 Follow Up Visit Report, Dr. Klimow.


� 9/27/05 through 9/11/07 Chart Notes, Dr. Herold.  See also Jamie Pazaruski, Prescription Log at5-8.


� Id.


� Id.


� 1/31/06 Chart Note, Dr. Eule.


� 5/30/06 Chart Note, Dr. Kropp.


� 6/26/06 EME Report, Dr. Schilperoort at 18.


� Id., at 21.


� Id., at 22.


� Id.


� Id., at 23.


� Id., at 24.


� 10/16/06 EME Report, Dr. Goranson at 12.


� Id.


� Id.


� Id., at 13.


� 11/13/06 Chart Note, Dr. Kropp.


� 11/29/06 Evaluation Report, Dr. Duddy.


� 12/20/06 Chart Note, Dr. Duddy.


� 1/2/07 Chart Note, Dr. Kropp.


� 1/2/07 Memorandum to Alizon White, Northern Rehabilitation Specialist, from Dr. Kropp.


� 5/8/07 Spine / Skeletal - Outpatient Record, Dr. Chapman.


� Id. 


� 7/24/07 Letter to Dr. Schilperoort from Karen Russell.


� Curriculum Vitae, Gary D. Olbrich, M.D., ABIM, Impartial Medical Opinions, Inc.


� 10/1/07 Letter to Jamie Pazaruski from Karen Russell.


� 10/9/07 Letter to the Alaska Workers’ Compensation Board from Dr. Lorentzen.


� Schwab V. Hooper Electric, AWCB Decision No. 87�0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Tate v. Key Bank National Ass’n, AWCB Decision No. 03-0200 (August 22, 2003), Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


� AS 23.30.095(e).


� Wellman v. Southeast Alaska Sport Fishing, AWCB Decision No. 04-0140 (June 17, 2004).


� Hogue v. Alaska Regional, AWCB Decision No. 03-0073 (March 28, 2003); Tate v. Key Bank National Association, AWCB Decision No. 04-0076 (April 8, 2004).


� Kelly v. Alaska Petroleum Contractors, Inc., AWCB Decision No. 91-0343 (December 24, 1991); Moffat v. Wire Communications, Inc., AWCB Decision No. 99-0175 (August 13, 1999).


� Moffat, supra.


� 616 P.2d 25 (Alaska 1980),


� Moffat supra at 14.


� Ammi v. State of Alaska, AWCB Decision No. 05-0303 (November 16, 2005); Pruitt v. Colaska, Inc., AWCB Decision No. 06-0154 (June 14, 2006).
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