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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	THOMAS A. OLEKSZYK, 

                               Employee, 

                                      Applicant,

                                              v. 

SMYTH MOVING SERVICE INC.,

                               Employer,

                                               and 

 ALASKA INS. GUARANTY ASSN.,

                                 Insurer,

                                      Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  199905284
AWCB Decision No.  07-0373
Filed with AWCB Anchorage, Alaska

on December 21, 2007


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims for additional benefits on October 30, 2007 in Anchorage, Alaska.  The employee represented himself.   Attorney Richard Wagg represented the employer and insurer (employer).  We kept the record open to review documents the employee filed at the hearing and closed the record on November 21, 2007 when we next met.  


ISSUE
Whether the employee is entitled to additional medical and related transportation benefits. 


SUMMARY OF THE EVIDENCE
The employee reported injuries to his lower back, left hand, knee and foot after he slipped on ice on March 25, 1999, while working for the employer as a driver/packer.
  The employee initially went to see David Driggers, M.D., who diagnosed a low back strain and prescribed physical therapy.  On May 3, 1999, Dr. Driggers told the employee he may have lower back pain for the rest of his life and should probably find a job that does not involve heavy lifting.  

On May 13, 1999, the employee was referred to Byron Perkins, D.O. for an osteopathic evaluation.  Dr. Perkins treated the employee with osteopathic manipulation therapy (“OMT”) and diagnosed “chronic left sacroiliac strain, right TMJ syndrome, somatic dysfunction – lumbosacral, thoracic, cervical spine and TMJ, and myofascial pain syndrome.”  According to Dr. Perkins’ report, the employee was released for light-duty work, but the employer indicated there was none available.  The employee returned on May 27, 1999, and stated he felt better since the OMT treatment, which he underwent again.  Dr. Perkins determined the employee could perform light-duty work with a 25 pound weight restriction.  

On May 22, 1999, William Mayhall, M.D., examined the employee at the employer’s request.  Dr. Mayhall concluded the employee appeared to have fallen on his back, suffering a contusion and perhaps lumbosacral strain.  During the examination, the employee indicated his job with the employer involved lifting heavy items such as grand pianos and saunas.  Dr. Mayhall stated the employee could return to work in the medium-duty category without repetitive lifting, and he believed the employee could progress to heavy-duty work with intensive work hardening.  Dr. Mayhall estimated the employee’s return to full duty in four to six weeks after an exercise and rehabilitation program.

In June and July of 1999, Dr. Perkins continued to treat the employee for complaints of back pain and other complaints.  He recommended home exercises and additional OMT.  Dr. Perkins also gave the employee a prescription to the Dimond Athletic Club to begin a rehabilitation program.

Dr. Mayhall reexamined the employee in July of 1999, and the employee’s chief complaint was neck pain with some lower back pain, which radiated down his left leg.  He noted x-rays showed mild cervical disc degeneration and low back disc space narrowing.  He recommended no further treatment aside from conditioning.  Dr. Mayhall felt the employee could not return to his job with the employer but could return to medium work and lift 30-40 pounds.  However, Dr. Mayhall recommended a physical capacities evaluation (“PCE”) to confirm this.  Dr. Mayhall also stated a permanent impairment rating should not be performed until after the PCE.

Both the employee and the employer requested a reemployment benefits eligibility evaluation, and rehabilitation specialist Linda Lau was assigned as the rehabilitation specialist to complete the evaluation.  Specialist Lau interviewed the employee and determined his job at the time of injury corresponded to the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (“SCODDOT”) job description of van driver.  Specialist Lau also noted the employee’s prior work as an asbestos removal worker and a tank truck driver.  She forwarded SCODDOT job descriptions for the above three jobs to Dr. Perkins.

On August 19, 1999 and August 20, 1999, Dr. Perkins reviewed the various job descriptions and determined the employee could return to work as an asbestos removal worker and a tank truck driver, though he could not return to work as a van driver.
  On the SCODDOT forms for van driver and asbestos removal worker, Dr. Perkins indicated he was uncertain whether the employee had a ratable permanent impairment.  However, on the SCODDOT form for tank truck driver, he predicted the employee would not have a ratable permanent impairment.  Dr. Perkins also determined the employee was medically stable and could return to medium-duty work with lifting up to 25 pounds on August 19, 1999.

Thereafter, Specialist Lau recommended the employee be found not eligible for reemployment benefits.  On September 21, 1999 RBA, Douglas Saltzman determined the employee was not entitled to reemployment benefits based on Dr. Perkins’ opinion that the employee could return to two jobs in his past work history.  RBA Saltzman also noted Dr. Perkins predicted he would not have a permanent partial impairment (“PPI”) rating.  On September 29, 1999, the employee requested review of the RBA decision.

In a letter dated October 11, 1999, Dr. Perkins confirmed he did not believe the employee had a ratable permanent impairment, but he would defer to Dr. Mayhall and refer the employee for a PPI rating.  Dr. Perkins stated he did not do PPI ratings.  On October 29, 1999, the employee went to see Larry Levine, M.D., who ordered MRI studies and recommended a work hardening program to get the employee back to work.  An MRI of the lumbosacral spine on November 1, 1999, revealed a disc protrusion with mass effect upon the exiting right L4 nerve root and a protrusion at L5-S1 with slight displacement of the nerve root.  Dr. Levine reevaluated the employee on November 3, 1999.  According to Dr. Levine, “I believe this MRI study certainly can explain some of his symptomology and could be the pain generator site.”  Dr. Levine further restricted the employee from heavy labor, specifically, lifting beyond 50 pounds, and he stated the employee should consider retraining or work reconditioning.  However, Dr. Levine also suggested the employee seek treatment elsewhere, as he perceived his evaluations with the employee as problematic.

Therefore, the employee returned to Dr. Driggers, who stated he would write another six-week work release, so the employee could receive treatment at the Spine Therapy Clinic. However, Dr. Driggers also stated the employee would need to find a new primary care physician within that six-week period.
  

On January 26, 2000, the employee went to Edward Barrington, M.D., for evaluation of a permanent impairment.  In terms of his cervical spine, Dr. Barrington felt the employee would improve with spinal manipulation therapy, though he could rate his cervical spine with a 5% whole person PPI rating.  As for the lumbosacral spine, Dr. Barrington stated that while the employee had a positive MRI for a disc injury, he showed no overt signs of radiculopathy.  Therefore, he rated the lumbosacral spine with a 5% whole person impairment for muscle spasm and guarding.  As a result, Dr. Barrington calculated a combined 5% whole person impairment.

The employee returned to Dr. Barrington on April 10, 2000, for continued back pain, and Dr. Barrington recommended epidural injections to reduce the swelling at L4-5.  Dr. Barrington also agreed to refer the employee for a surgical consult.  In May of 2000, Edward Tang, M.D., performed an epidural injection.

On June 1, 2000, psychiatrist Eugene Klecan, M.D., evaluated the employee at the employer’s request.  Dr. Klecan diagnosed the employee with a personality disorder, but no psychiatric disorder.  Dr. Klecan also determined the employee’s subjective complaints of pain are not due to a true physical or musculoskeletal condition.  

During his treatment for his back injury, the employee began complaining of conditions and symptoms related to his diabetes, which was diagnosed in 1985.  Not being under supervised care of a physician, the employee’s diabetes was not well controlled.  The employee developed severe diabetic retinopathy, which was diagnosed on January 9, 1999 (preceding the work injury).  The employee underwent eye surgery in July, 2001.  The employee now claims that the March 1999 injury interfered with his control of his diabetes and his need for diabetes-related medical treatment, including his eye surgery, was based upon his work injury.  

On June 10, 2000, Steven Hohf, M.D., an internal medicine specialist, performed a records review for the employer regarding the employee’s complaints related to his diabetes.  Dr. Hohf concluded that the work was not a substantial factor in causing any change to his diabetic condition.  On January 5, 2001, the employer controverted all benefits related to the employee’s eye condition as not related to the March, 1999 work injury.  On August 7, 2001, the employer controverted all benefits related to the employee’s diabetes and related conditions.  

At the request of the employer, the employee was evaluated by Ajit Arora, M.D., on February 28, 2002, regarding his diabetes and any possible relation to the March, 1999 work injury.  Dr. Arora is a Diplomate of the American Board of Internal and Forensic Medicine, and a Professor of Medicine at U.C.L.A., School of Medicine.  He conducted a comprehensive review of the employee’s medical history dating to 1988.  Dr. Arora concluded that there was no credible evidence that any of the employee’s diabetes related complaints were caused, aggravated, or accelerated by the March, 1999 work injury.  Dr. Arora opined that the cause of the employee’s complaints were the 19 years he poorly self-controlled his diabetes.  

At the request of the Board, Paul Steer, M.D., performed a second independent medical evaluation (SIME) on June 18, 2002.  Dr. Steer emphatically stated that there was no relationship between the employee’s diabetic condition or complaints and the March 1999 work injury.  

In January 2003, the parties entered into a compromise and release agreement (C&R);  in the C&R, approved on February 18, 2003, the employee waived all benefits except for future medical benefits (related to the March 1999 work injury).  The employee specifically did not waive medical benefits for his diabetes, and the employer specifically maintained its controversion for medical benefits related to the diabetic condition.   The terms of the C&R provided for payment of $80,000.00 to the employee for waiver of all benefits, except future medical benefits.  

On August 10, 2005, the employee filed a claim for additional medical benefits. After a lapse in back treatment, the employee began treating with James Pizzadili, D.C. , M.S., F.I.C.A., on August 30, 2005;  Dr. Pizzadili related the employee’s need for chiropractic treatment for his back to the 1999 work injury.    At the request of the employer, the employee was re-evaluated by Dr. Mayhall on November 17, 2005.  Dr. Mayhall noted:  “I do not believe his diabetes or any of his diabetic complications are related to the subject injury.”  Dr. Mayhall deferred to Dr. Arora’s earlier opinion.  Dr. Mayhall did not relate his current cervical condition or need for treatment to his 1999 industrial injury, noting no objective changes in the radiographic record.  He noted:  “Currently I believe he has ‘somatic over-focus.’ He describes migratory pain that does not fit any neurologic pattern.  He describes lesions occurring rather immediately after manipulations, which does not seem physiologic.”  Subsequently, the employee filed another claim for additional PPI benefits
, medical benefits, and transportation costs on December 19, 2005;  these controverted claims are the subject of the present dispute.  

In his November 13, 2006 letter to “Worker’s Compensation,” Dr. Pizzadili wrote, on behalf of the employee:  

Mr. Oleksczyk has been under my care since 8/30/2005.  He first came in for care related to spinal injuries suffered at work on 3/25/99.  

We have had some success helping Mr. Oleksczyk with pain and function.  However, he is still suffering permanent injuries related to the accident on 3/25/1999.  

In my opinion, there are many indicators that Mr. Oleksczyk is suffering from Reflex Sympathetic Dystrophy, otherwise known  as Complex Regional Pain Syndrome (CRPS).  

CRPS is triggered by tissue damage and nerve injury.  Mr. Oleksczyk suffered both in his work accident on 3/25/99.  While care since then has addressed some of his symptoms, his overall condition has deteriorated significantly.  

There has been some discussion that Mr. Oleksczyk’s current health issues are caused by diabetes.  This idea can be ruled out simply by looking at the history and evidence of the case.  Mr. Oleksczyk did develop diabetes years ago and was diagnosed at age 26.  However, it is clear that his diabetes was under control up to the time of his work injury.  He was able to work successful (sic) as a mover and he had qualified for a CDL only weeks before the work accident.  

It is known that diabetes is a predisposing factor in developing CRPS.  

I recommend that Mr. Oleksczyk receive further care for his injuries.  He is disabled and quite debilitated, all stemming from this injury in 3/25/1999.  Further care can help improve function and reduce pain levels.  

Based on the disputes between Drs. Mayhall and Pizzadili, the employee was evaluated by Alan Roth, M.D., J.D.
, for a second independent medical evaluation (SIME) on September 25, 2007.  Dr. Roth summarized the employee’s extensive medical record to date.  In his SIME report of that date, Dr. Roth responded in pertinent part:  

For each condition diagnosed, please indicate whether Mr. Olekszyk’s injury of March 25, 1999 is a substantial factor in bringing about the condition diagnosed.  

The patient’s low back condition, in my opinion, was caused in large part by his fall from the top of the trailer;  although he denies any significant pre-existing low back pain, records at the time of his injury do suggest otherwise.  Nevertheless, the apparent pain in the lower back has been fairly consistent since the time of his injury and, to a medical certainty or more likely than not, his injury did combine perhaps with pre-existing degenerative disc and spine disease in order to bring about the condition and need for subsequent treatment his cervical spine condition is subjective without objective evidence of significant pathology, and in my opinion, although he may have sustained a generalized strain subsequent to his injury, this probably resolved relatively quickly after his injury, and MRI’s and x-rays of the neck have been normal, as is his range of motion at present.  

In my opinion, his insulin-dependent diabetes mellitus did not combine with his work injury in any manner, and he had significant pre-existing insulin-dependent mellitus, which is unchanged, as has been point out he has been in poor control of his diabetes for many years.  His transient dysesthesia, including his hand, most probably is related to his diabetes mellitus, although EMG/NCS failed to document any objective etiology such as diabetes-related peripheral neuropathy.  It should be noted that no carpal tunnel syndrome, which often can be related to diabetes, was documented as well.  

What further diagnostic studies or treatment, if any, do you recommend? 

In my opinion, the patient’s back and leg condition has failed to respond to epidural steroid injections.  Further, intradiscal procedures are contraindicated, given his history and response to previous procedures as well as his insulin- dependent diabetes mellitus and his severe depression and anxiety, as documented by psychologists.  Surgery would not be expected to help him in terms of the lower back, and he has maximized benefits of physical therapy, as well as chiropractic care.  He has done adequately off of the narcotic analgesia, and in my opinion he should not resume taking Oxycontin or any other medications he had been taking previously.  On a non-industrial basis, antidepressant medications may offer some relief.  He does not require treatment for his neck, and this would include repetition of his facet blocks.  He certainly does not require thoracic epidural blocks, thoracic nerve root blocks or intercostal blocks.  To summarize, he requires no further medical treatment.  

Based upon the Alaska Workers’ Compensation Act definition, is the patient medically stable, and on what date was medical stability reached?  

In my opinion, the patient’s condition is essentially unchanged as compared to after a year subsequent to his injury.  Certainly, on an objective basis, his IDET procedures and facet blocks have offered him no real relief and his many courses of physical therapy and chiropractic have not offered him any particular increased level of function or change in his chronic pain syndrome.  Thus, it is my opinion that he reached a point of maximum medical improvement at one year status post his fall.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee and the reports of Dr. Pizzzadili that the employee’s 1999 work injury is the cause of the employee’s spinal complaints, necessitating his need for treatment, that the employee has attached the presumption that his claimed condition and treatment is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and opinions of Drs. Mayhall and Roth, that the employee only suffered a minor strain of the low back which would have resolved within one year, that the presumption is rebutted.  We do so without weighing credibility.    

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 1999 work injury was a cause of his current need for treatment.  We find he has not. 

We give little weight to the November 13, 2006 generic report / opinion of Dr. Pizzadili.   We find that his chiropractic diagnoses of the employee’s condition do not have the cohesiveness of the comprehensive diagnoses rendered by the orthopedic medical physicians (Drs. Mayhall and Roth).  We find Dr. Pizzadili’s assumption that the employee’s diabetes was under control prior to his work injury, telling.  The medical record is clear and contradicts Dr. Pizzadili’s beliefs.  The medical record is clear that the employee’s diabetes was not under control until after his industrial accident.  This leads us to believe that Dr. Pizzadilis does not have a thorough or accurate understanding of the employee’s complete medical history.  We therefore do not give great weight to the opinions of Dr. Pizzadili.  

On the other hand, we find that both Dr. Mayhall and Dr. Roth conducted thorough and comprehensive reviews of the employee’s entire medical records.  We further find their opinions and diagnoses logical and well founded.  We find that their conclusions, based on the objective radiographic record, that the employee’s lumbar and/or cervical strains were resolved within one year of the 1999 industrial injury to be well founded.   We find that the preponderance of the medical evidence supports our conclusion that the employee’s ongoing treatment for his low back or cervical complaints are no longer related to his 1999 strain.  We conclude that the employee’s claims related to his ongoing medical benefits for his low back or cervical conditions must be denied and dismissed.  

We find and conclude that there is no evidence to relate the employee’s diabetes, or it’s related sequelae, to his 1999 industrial injury.  To the contrary, we find that only after his 1999 injury did the employee begin to control his diabetes.  Dr. Arora, an internal medicine specialist, emphatically opined that the employee’s 1999 industrial injury had any effect on the employee’s diabetes, as a forensic specialist, we give greater weight to Dr. Arora than chiropractor Pizzadili.  Any claims for medical benefits related to diabetes are also denied and dismissed.  

Based on a preponderance of the overwhelming medical evidence, in particular the substantiated objective record, we conclude that the employee’s continued medical complaints are no longer related to the 1999 industrial injury.  We conclude the employer is no longer liable for the any medical care or related travel expenses.  


ORDER
The employee’s claims for additional medical benefits and related transportation costs are denied and dismissed.  

Dated at Anchorage, Alaska on December 21, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Mark Crutchfield, Member






Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THOMAS A. OLEKSZYK employee / applicant; v. SMYTH MOVING SERVICE INC., employer;.ALASKA INS. GUARANTY ASSN., insurer / defendants; Case No. 199905284; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 21, 2007.






Robin Burns, Clerk
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� Report of Injury dated 3/31/99.


� Dr. Perkins’ reports dated 6/14/99 and 7/15/99.


� According to the SCODDOT job descriptions, asbestos removal worker is a heavy job, tank truck driver is medium job, and van driver is a very heavy job.


� Dr. Perkins’ report dated 2/7/00.


� Dr. Driggers’ 12/17/99 report.


� The employee dropped his claim for additional PPI benefits which were waived in the February 18, 2003 C&R at the October 30, 2007 hearing.  


� Dr. Roth is  a diplomat of the American Board of Physical Medicine and Rehabilitation, American Board of Electrodiagnostic Medicine, and American Board of Legal Medicine.  


� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2003 dates of injury pre-date this statutory change.  
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