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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WILLIAM F. DAVIS, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

UIC DEVELOPMENT CO., INC.,

                                                  Employer,

                                                   and 

AK NATIONAL INS. CO.,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200414744
AWCB Decision No.  07-0379

Filed with AWCB Fairbanks, Alaska

on December 31, 2007


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for a review of a Reemployment Benefits Administrator (RBA) Designee determination of eligibility on November 15, 2007 at Fairbanks, Alaska.  Attorney Michael Wenstrup represented the employee.   Attorney Jeffrey Holloway represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
Did the RBA Designee her discretion when she found the employee entitled to a reemployment benefits eligibility evaluation, pursuant to AS 23.30.041(c)?


SUMMARY OF THE EVIDENCE
The employee was 37 years old when he reported pain, soreness, and numbness in his right arm and hand, which he said occurred on August 5, 2004, after moving and lifting twelve five-gallon drums of paint. At the time, he worked for the employer in Barrow, Alaska.

On August 5, 2004, the employee sought treatment at Samuel Simmons Memorial Hospital complaining of right shoulder pain, neck pain, and numbness shooting down his arm all the way to his fingers. X-rays taken of his right shoulder indicated no evidence of acute fracture or dislocation. He was prescribed the medication Naproxen.

The employee returned to the hospital on September 16, 2004, where he saw Melissa G. Woods, M.D., and reported neck pain and right arm pain with numbness and tingling. Additional X-rays were taken of the employee's cervical spine. The impressions were degenerative changes at C5-6 and C6-7 disc space levels, with narrowing and osteophyte formation anteriorly, and the intervertebral foramen were patent bilaterally. More Naproxen was prescribed.

On October 15, 2004, John W. Joosse, M.D., evaluated the employee, at the employee’s request. The employee was reporting neck pain and right arm numbness, and Dr. Joosse's impression was cervical disc syndrome. He recommended the employee not return to work pending an MRI and injections.

Three days later, on October 18, 2004, a cervical MRI was performed. The MRI indicated degenerative spondylosis predominately at C5-6 and C6-7, producing moderate to severe central stenosis, foraminal narrowing at these levels, and less pronounced upper cervical spondylosis.

Peter S. Jiang, M.D., performed a cervical epidural steroid injection on October 20, 2004. He noted before the procedure that there was no trauma associated with the injury, and that the employee's pain was well-controlled with medication.

A week later, on October 25, 2004, the employee returned to Dr. Joosse, reporting neck pain and stiffness, and some sensitivity in the long finger of his right hand. Dr. Joosse's impression of the MRI was multilevel disc disease, and medium-to-severe central stenosis at C5-6 and C6-7. The employee was also released for light-duty work, with a 30-pound lifting restriction.

Three months later, on January 10, 2005, the employee reported to Dr. Joosse that he was having neck pain and stiffness. Dr. Joosse noted that the employee's hand numbness had resolved. His impression remained multilevel disc disease, worse at C5-6 and C6-7 with central stenosis. Dr. Joosse also noted the employee could return to work with a 30-50 pound lifting restriction.

Dr. Jiang performed a second epidural steroid injection on January 21, 2005. One day later, the employee complained of nausea and headache since the injection. He also reported that his right bicep was "jumping" during the needle placement and hurt thereafter. A third epidural steroid injection was performed on February 12, 2005.

On June 8, 2005, the employee returned to Dr. Joosse, reporting right side neck pain and right arm pain. The employee indicated he had been working light duty but felt that his pain was getting worse with more frequent arm numbness. Dr. Joosse noted only temporary improvement from the steroid injections and opined that surgery should be considered. A repeat cervical spine MRI was taken that day, which indicated multilevel spondylosis, most pronounced at C5-6 and C6-7, along with canal narrowing. Dr. Joosse referred the employee to David Witham, M.D., for an evaluation.

Dr. Witham saw the employee on August 2, 2005, and assessed chronic radiculopathy secondary to spondylosis and stenosis at C5-6 and C6-7. Dr. Witham discussed surgical versus non-operative options, and noted that the employee would consider the possibilities and contact him later.

Dr. Joosse saw the employee again on August 31, 2005, when the employee decided he wanted surgery. Dr. Joosse's impression was of work-aggravated C5-6, 6-7 spondylosis/stenosis. Noting that the employee was currently working, Dr. Joosse referred him back to Dr. Witham.

In an October 3, 2005, letter, Dr. Joosse opined that the employee's degenerative changes in his neck were aggravated by the work injury, and the aggravation had not resolved as of that date. On October 17, 2005, Dr. Witham performed internal fixation and fusion, C5-7. Following surgery, Dr. Witham recommended that the employee not work until December 17, 2005. During a November 25, 2005, follow-up appointment with Dr. Witham, the employee reported excellent improvement, but Dr. Witham advised him to remain off duty until his January 2006 follow-up appointment. 

On January 17, 2006, Dr. Witham released the employee to return light duty work on January 23, 2006, and full duty work on February 27, 2006.  On February 6, 2006, Dr. Joosse assessed a 25% impairment of the whole person. He noted the employee was working full time, and his restrictions were set to expire on February 27, 2006, as indicated by Dr. Witham. The employee stopped working for the employer on August 3, 2006.

The next year, on March 15, 2007, Dr. Witham wrote a letter in which he stated the employee is capable of participating in vocational rehabilitation. Noting the employee was fully capable of handling materials and could move his neck in full range of motion, Dr. Witham commented that the employee may consider as appropriate those jobs which would allow him to avoid re-straining his neck or extending or hyperflexing his neck for extended periods of time. 

The employee requested a reemployment benefits eligibility evaluation on April 30, 2007. On May 24, 2007, a Workers' Compensation Technician sent the employee a letter informing him that his request was over 90 days after the employer knew of his injury, and she requested an explanation for the delay. The employee replied on July 16, 2007, stating that after his October 2005 surgery, Dr. Joosse told him that he might qualify for reemployment benefits, and that he obtained a letter reflecting a similar opinion from Dr. Witham in January 2007.
 

On August 3, 2007, the employee returned to Dr. Witham complaining of increasing symptoms of neck pain and left sided radicular pain and paresthesia. (Previously, all complaints had been on the right side and in the right upper extremity.) Dr. Witham's assessment was of adjacent level degeneration and likely protrusion. X-rays of the cervical spine indicated degenerative changes above C5. Dr. Witham recommended an MRI and noted the possibility of extending the fusion up through C4-5.

On August 23, 2007, the RBA found the employee entitled to an eligibility evaluation, based upon Dr. Witham's March 15, 2007, note. The RBA Designee stated that if the employer objected, it must ask for review within thirteen-days, and that if the employer did not object, she would refer the employee to a rehabilitation specialist. 

Thereafter, the employer petitioned for review, on August 31, 2007, within the thirteen-day time period under 8 AAC 45.520(c). Nevertheless, on September 6, 2007, the RBA Designee assigned reemployment specialist Dan LaBrosse to conduct an eligibility evaluation. Consequently, on September 10, 2007, the employer asked the RBA Designee to rescind the referral. The employee did not oppose the petition for review, nor did he object to the employer's affidavit of readiness for hearing, which it filed on September 25, 2007. 

Subsequently, however, on September 28, 2007, Dr. Witham approved the employee's ability to work as an industrial maintenance repairer - the job he held at the time of injury. A prehearing conference (PHC) was held on October 1, 2007, where the instant hearing was set on employer's petition for review. 

On October 15, 2007, John Swanson, M.D., saw the employee for an employer-sponsored independent medical evaluation (EME).
  At that time, the employee complained of neck pain with numbness and spasms in the left arm. Dr. Swanson's impressions were 1) pre-existing cervical spondylosis with arthritis of the uncovertebral and facet joints and cervical degenerative disc disease; 2) spontaneous right C7 radiculopathy secondary to pre-existing cervical spondylosis in August 2004; 3) spontaneous onset of left-sided radicular symptoms in 2007; 4) impingement on C4 by C5-7 with one of the C5 screws backing out; and 5) asymptomatic thoracic spondylosis with arthritis of the facet joints and degenerative disc disease. Dr. Swanson concluded that no work injury ever occurred on August 5, 2004, and the employee's cervical and thoracic conditions are not work-related. Dr. Swanson recommended EMG studies to rule out left cervical radiculopathy. If EMG studies are negative, Dr. Swanson recommended hardware removal to alleviate cervical symptoms. Dr. Swanson approved the employee's ability to perform the job of industrial maintenance repairer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Under the version of AS 23.30.041(c) in existence at the time of the employee’s injury, an injured worker must request an eligibility evaluation within ninety days of his injury. AS 23.30.041(c) provided:

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines that the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. The administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) Of this section to perform the eligibility evaluation.

An employee must follow the guidelines of 8 AAC 45.520 when presenting unusual and extenuating circumstances for a late-filed eligibility evaluation request. 8 AAC 45.520 provides for a determination of unusual and extenuating circumstances as follows:

(a) An employee requesting an eligibility evaluation for reemployment benefits more than 90 days after giving the employer notice of the injury must submit to the administrator 

(1) a written request for the evaluation; 

(2) a doctor's prediction that the injury may permanently preclude the employee from returning to the job at the time of injury; and 

(3) a written statement explaining the unusual and extenuating circumstances that prevented the employee from timely requesting the eligibility evaluation. 

(b) Within 30 days after receiving the information required under (a) of this section, the administrator will notify the parties, by certified mail, whether the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request for an eligibility evaluation. An unusual and extenuating circumstance exists only if the administrator determines that within the first 90 days after the employee gave the employer notice of the injury 

(1) a doctor failed to predict that the employee may be permanently precluded from returning to the job at time of injury; 

(2) the employee did not know that a doctor predicted the employee may be permanently precluded from returning to the job at time of injury; 

(3) the employer accommodated the employee's limitation and continued to employ the employee; 

(4) the employee continued to be employed; 

(5) the compensability of the injury was controverted and compensability was not resolved; or 

(6) the employee's injury was so severe that the employee was physically or mentally prevented from requesting an eligibility evaluation. 

(c) Within 10 days after the decision, either party may seek a review of the decision by requesting a hearing under AS 23.30.110 . 

An RBA Designee's decision on determining unusual and extenuating circumstances is reviewed by the Board for abuse of discretion. The Board may reverse RBA determinations if they are found arbitrary, capricious, or unsupported by substantial evidence. See, e.g., Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Brown v. Asbestos Removal Specialists, AWCB Decision No. 03-0131 (June 6, 2003); George B. Vincent v. The Hub Lounge, AWCB Decision No. 97-0113 (May 23, 1997).

Generally, the Board has been flexible in extending the initial 90-day limitations period if the injured employee did not have an understanding of the extent of his disability. Nevertheless, the Board has also held that an injured employee must request an eligibility evaluation within 90 days from the date the employee knew or should have known that he might not be able to return to the job held at the time of injury. See, e.g., Harsen v. B&B Farms, AWCB Decision No. 94-0253 (September 30, 1994). 

In this case, the RBA Designee found that the employee did not know of the possibility that he might be unable to return to the job performed at the time of injury until Dr. Witham issued his March 15, 2007, chart note. Since the employee requested an evaluation within ninety days thereafter, on April 30, 2007, the RBA Designee found this request was timely. 

Nevertheless, based on our review of the record, we find Dr. Witham’s March 15, 2007, chart note does not recommend the employee undergo vocational rehabilitation, nor does it predict that he might not be able to return to his job held at the time of injury. Instead, it merely states the employee has the ability to participate in vocational rehabilitation. As the chart note does not say the employee does not have the physical capacity to perform his job held at the time of injury, nor that he needs retraining, we find that substantial evidence does not support the RBA Designee's decision finding eligibility. 

Stated differently, based on our review of the record as a whole, we find Dr. Witham's March 15, 2007, chart note does not constitute substantial evidence that the employee is entitled to an eligibility evaluation. Although Dr. Witham indicated the employee is capable of vocational retraining, he did not state the employee needs retraining. Indeed, Dr. Witham offered multiple opinions that the employee can continue working at his prior job. 

Moreover, no physician has ever predicted that the employee would not be able to return to work as an industrial maintenance repairer. On the contrary, physicians including Dr. Swanson, on October 15, 2007, and Dr. Witham, on September 28, 2007, recently approved his ability to return to his job held at the time of injury; we find these opinions confirm that substantial evidence does not support the RBA Designee's determination that the employee is entitled to an eligibility evaluation. As the employee has not met the requirements of 8 AAC 45.520, we conclude the RBA Designee’s decision finding eligibility must be considered an abuse of discretion and, therefore, reversed. 


ORDER
The employer’s petition, requesting a finding that the employee is not entitled to a reemployment benefits eligibility evaluation, is GRANTED.

Dated at Fairbanks, Alaska on December 31, 2007.





ALASKA WORKERS' COMPENSATION BOARD






/s/ Fred G. Brown










Fred G. Brown, Designated Chairman






/s/ Damian Thomas










Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIAM F. DAVIS employee / respondent; v. UIC DEVELOPMENT CO INC, employer; AK NATIONAL INS. CO, insurer / petitioners; Case No. 200414744; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 31, 2007.






Kelley J. DeGabain, Admin. Clerk 
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� Significantly, neither Dr. Joosse's nor Dr. Witham's written opinions predicted the employee’s inability to return to his job at the time of injury or recommended vocational retraining.





� See AS 23.30.095(k).





2

