In re DAVID HIATT
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

AN ASSESSMENT OF CIVIL PENALTY 

AGAINST
DAVID HIATT, 

   dba  Alaska Weather Associates,

                                     Uninsured Employer,

                                                     Respondent.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  700001721
AWCB Decision No.  08-0003

Filed with AWCB Fairbanks, Alaska

on January 2, 2008.


We heard the employer’s Petition for Reconsideration on December 6, 2007, in Fairbanks, Alaska on the written record.  The employer represented himself.  Sandra Stuller, investigator for the Fraud Investigation Section, of the Alaska Department of Labor and Workforce Development, represented the State of Alaska.  We closed the record at the time of our deliberations on December 6, 2007.


ISSUES
Shall we order modification of our May 16, 2007, decision and order (D&O) in this case (AWCB No. 07-0129), finding the employee liable for payment of a civil penalty of $9,300.00 under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
In a decision issued in this case on May 16, 2007,
 we found the employer failed to insure its employees and was liable for payment of penalties as follows:

ORDER

1.
The employer failed to insure his employees, in violation of AS 23.30.085, from November 7, 2005 through August 31, 2006.  Under AS 23.30.075(b), the employer is directly liable for benefits under the Alaska Workers’ Compensation Act, and is subject to the penalties provided in AS 23.30.070, for any claims arising during the period in which it was in violation of AS 23.30.085.

2.
The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

3.
The employer shall pay a civil penalty of $9,300.00 under AS 23.30.080(f), for the period in which it was uninsured, to the Alaska Department of Labor, Workers’ Compensation Division, Workers’ Compensation Benefits Guaranty Fund.  

4.
Pursuant to AS 23.30.135, we direct Investigator Stuller to continue monitoring this employer quarterly, for a period of not less than twelve (12) months, for compliance with AS 23.30.075 and AS 23.30.085.  

On July 2, 2007, the employer filed a petition to modify our decision, as follows:

I'm writing to submit a petition for modification to AWCB Case No 700001721, AWCB Decision No. 07-0129. Specifically, I'm asking that I be allowed to schedule payments against my penalty of $9,300 on a schedule of $1,000 per month until the sum is paid in full.

Please let me know if this request for modification meets with your approval.

David Hiatt

On July 13, 2007, the Division’s fraud investigator filed a response as follows:

AFFIDAVIT OF NON-OPPOSITION TO EMPLOYER'S REQUEST FOR MODIFICATION

The Division of Workers' Compensation Fraud Investigation Section does not oppose the employer's July 2007 request of modification of decision and order number 07-0129. The request for modification is [to] allow for a payment schedule for payment of the assessed penalty of $9300.00 at 1,000.00 per month till paid in full. The first payment should be due within 30 days of any decision on modification.

On October 11, 2007, we denied the employer’s petition to modify the decision because the employer did not provide any grounds for the modification request, such as “change in conditions,” or “mistake in determination of fact.”
 In a footnote 1, at page 3, however, we offered as follows:

If the employer wishes, he may provide his reasoning for the Petition within the next 30 days, and we may reconsider this [decision], pursuant to AS 44.62.540. In the event the employer does seek reconsideration, we strongly recommend he also demonstrate that he has begun making partial payments in accord with the terms of his proposed payment plan.
on December 5, 2007, the employer submitted the following supplemental information:

I am requesting that you reconsider my request to pay my penalty in monthly installments. The basis of this request is due to a change in conditions of my ability to pay the entire penalty in a lump sum.

For the sake of clarity, a little background information may be useful. Alaska Weather Associates works under contract to the FAA to provide weather observing services at Fairbanks International Airport. Well over 90% of my operating costs are in employee wages. The contract is issued under the provisions of the Service Contract Act which specifies that wages will be paid based at a rate determined by the Federal Department of Labor. When I bid the contract (March 2003) I bid it below the cost of having to pay the DOL determined wage to all employees because as company owner I was able to work shifts and pay myself less than I would have to pay an employee to work the same shifts. This allowed me to make a competitive bid. Unfortunately, in February, 2005 I ended up getting divorced and my personal situation became such that staying in Fairbanks was not a good option for me. This meant that I would have to replace my own labor with employee labor that would be paid at that rate required by DOL At this point, the contract became a money loosing proposition for me and has been one every since.

Working under contract to the FAA has been an extremely frustrating experience. Their record of on-time payment for the services my company provides has been extremely poor. I have had to deal with several instances where the FAA was as much as 60 days overdue in paying me, forcing me to borrow money to meet payroll. Granted the FAA is required to pay me a penalty for late payment (one and a half percent below prime). However, since I can't borrow money at such a low rate the net effect has been to drive me deeper and deeper into the hole.

The payment problems I am currently having with the FAA aren't making things any easier. Every new fiscal year DOL makes an adjustment to the wage scale I am required to pay employees. This year's (FY08) adjustment was substantial, increasing my monthly operating cost by over $2,500. Every year when this happens I submit a contract modification based on the new wage scale and the FAA adjusts my payments accordingly. Sadly, this is never done in a timely manner. Last year I didn't start receiving the increased payment for the FY07 wage adjustment until March of this year. I have been told to expect the same for this year. What this means to me is that I'll end up paying out around $15,000 in wage increases over a 6 month period before I can expect to be reimbursed for it. This on a contract that I am already losing money on. The icing on the cake is that the FAA is currently overdue on making a payment to me that was due on 1 December So how am 1 going to meet my employee's payday that hills on me 5th? By borrowing the money against a credit card. I wish the circumstances I was describing to you were extraordinary, but in fact they are very typical of doing business with the FAA.

In this line work (sic) when contractors find they are not making the money they expected to they frequently just walk away from the contract and let the chips fall where they may. I took over the site at Fairbanks International from a previous contractor that did just that. I felt owed (sic) my employees and the aviation community in Fairbanks better than that so I've stuck with it. But financially it has cost me a lot to live up to those obligations.

To make a long story short, I simply can't afford to make a $9,300 lump sum payment. I'm a mailman working in Washington State making $19.26 an hour and I'm already sweating how I am going to make my employee's payroll on the 19 December if the FAA doesn't solve whatever accounting problem it is having between now and then. Based on their history, I’m not optimistic. 

I’m enclosing a copy of a check for $ 1,000 mailed to Alaska DOL. Please accept this as an indication of good faith on my part. Thank you for your consideration. 

David D. Hiatt

Our task now is to determine whether to reconsider and modify our May 16, 2007, decision and order, to accommodate the employer’s request for a payment schedule.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Administrative Procedure Act, at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

We are permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

In response to the employee's petition for reconsideration and modification, we have examined the record of this case, as well as our May 16, 2007 and October 11, 2007 decision and orders.  We have performed this examination under Section .130, as the request was made more than 30 days after issuance of our decision. The employer's petition seeks a modification of the payment terms to accommodate a payment schedule, and requests we consider the additional reasons provided to grant the request.

We have examined the employee's supplemental information and arguments, and find they provide an adequate description of a change in conditions to justify modification of our May 16, 2007 decision and order. Accordingly, we will grant the employer’s request to allow him to pay the remaining unpaid penalties at a rate of $1,000.00 per month. The next payment shall be made by January 15, 2008, and each payment thereafter shall be made by the 15th of each month, until paid in full.


ORDER
The employer’s petition for modification is granted. He shall pay the remaining unpaid penalties at a rate of $1,000.00 per month. The next payment shall be made by January 15, 2008, and each payment thereafter shall be made by the 15th of each month, until paid in full.

Dated at Fairbanks, Alaska on January 2, 2008.






ALASKA WORKERS' COMPENSATION BOARD







Fred G. Brown, Designated Chair







Jeff Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Modification In re DAVID HIATT, employer / defendant; Case No. 700001721; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 2, 2008.







Kelley J. DeGabain, Admin. Clerk
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