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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512


Juneau, Alaska 99811-5512

	FARAH A. HASSAN, 

                                   Employee, 

                                           Applicant,

                                                   v. 

TRIDENT SEAFOODS CORP.,

                                   Employer,

                                   and 

LIBERTY INSURANCE CORP.,

                                    Insurer,

                                           Defendants.
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)
	     FINAL DECISION AND ORDER

     AWCB Case No.  200503271
     AWCB Decision No. 08-0006 

     Filed with AWCB Anchorage, Alaska

     on January 3, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claims for temporary total disability (“TTD”) benefits, to see a physician and for attorney fees on November 28, 2007, in Anchorage, Alaska.  Attorney Thomas M. Geisness represented the employee by phone from Seattle, Washington.  The employee did not appear to give testimony. Attorney Nina Mitchell represented the employer and insurer (“Employer”).   The record was held open for inclusion of the employee’s July 17, 2006 medical records, which were received by the Board on December 7, 2007.  At that time, the record closed and the Board met to consider the matter. 


ISSUES
1. Is the employee entitled to additional TTD benefits from February 26, 2005, the date of injury to March 14, 2005 and from after June 16, 2005 and continuing, pursuant to 
AS 23.30.185?

2. Is the employee entitled to see Dr. Jackson for his condition pursuant to AS 23.30.095?

3. Is the employee entitled to attorney fees pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
The employee was hired by the employer in early 2005.  He worked as a seafood processor at the employer’s Sandpoint  facility.  On February 26, 2005, the employee experienced back pain while leaning forward to push boxes.
 The employee was 34 years of age at the time of his work injury.

He sought treatment at the Sandpoint medical clinic on February 28, 2005.  He was diagnosed with low back pain and told to rest for the remainder of the day and return to work February 29, 2005.
    The employee worked for the employer until March 6, 2005.

The employee returned to Seattle where he saw Jose Filipe, M.D., on March 17, 2005, for low back pain.
  Dr. Felipe arranged for lumbar x-rays which showed findings suggestive of L5 spondylolysis.
  The employee returned to Dr. Felipe on March 21, 2005 with continued low back pain complaints.
  Dr. Felipe referred the employee for a lumbar MRI.
  On March 24, 2005, a lumbar MRI was performed which showed minimal anterolisthesis of L5 and S1.
  

The employer accepted the claim and paid TTD from March 15, 2005 through June 15, 2005.

Dr. Felipe referred the employee to a colleague, Andy Vu, M.D., who saw the employee on March 26, 2005.
  Dr. Vu noted that the employee appeared to exacerbate his symptoms.  Dr. Vu questioned the amount of pain the employee had but he went ahead and increased the employee’s pain medications.  Dr. Vu explained to the employee that his symptoms did not correlate with the MRI findings.

On April 2, 2005, Dr. Felipe again saw the employee for low back pain.
  Dr. Felipe noted that the lumbar MRI was without significant pathology.  When he saw the employee on April 5, 2005, Dr. Felipe noted chronic lumbar strain and prescribed physical therapy.
  The physical therapy commenced but was discontinued after the employee reported absence of reflexes and inability to move his right leg.  The physical therapist felt the employee needed to be seen by his physician.

The employee was again seen by Dr. Felipe on April 26, 2005, at which time Dr. Felipe diagnosed muscle weakness and referred the employee for electrodiagnostic testing.

On May 4, 2005, the employee was seen by Raymond W. Valpey, M.D., a neurologist, who conducted electrodiagnostic studies to rule out lumbar radiculopathy on the right side.  The EMG studies were normal.
 As a result of these findings, 
on May 6, 2005, Dr. Felipe diagnosed “unspecified backache” and explained that there did not appear to be any significant findings in the past MRI to account for the radiculopathy the employee experienced.  He also diagnosed right leg weakness and physical therapy was discontinued.

On May 16, 2005, the physical therapist reported to Dr. Felipe that the employee exhibited severe symptoms and complaints but the imaging studies did not show anything more than congenital spondylolysis.

On May 23, 2005, the employee was seen by Dr. Felipe and then referred for an evaluation with Aleksandra Zietak, M.D.  Dr. Felipe was concerned that there might be some type of peripheral nerve injury which was causing the employee’s symptoms.

On June 3, 2005, the employee filed a workers’ compensation claim for TTD from February 26, 2005.
  The employee’s claim was later amended to claim a visit to Dr. Jackson and attorney fees.

The employee was seen by Dr. Felipe by Aleksandra Zietak, M.D., a specialist in physical medicine and rehabilitation, on June 8, 2005.
  She examined the employee and noted his guarding and pain behaviors.  She diagnosed subjective low back pain, MRI evidence of minimal L5-S1 spondylolisthesis and pain behaviors.
  She noted that the spondylolisthesis was a pre-existing finding,  which was not of clinical significance.  She referred the employee for a SPECT scan.  The SPECT scan was normal.

Dr. Zietak again saw the employee on June 16, 2005.
  She explained to the employee that there were no objective findings associated with his complaints. She explained that the employee appeared to have recovered from the work injury and could return to work without restriction.  He disagreed with her, saying that he still feels “pain.”  Dr. Zietak reassured the employee that he could return to work without harming himself.  Dr. Zietak did not recommended further treatment.  She also did not find any permanent impairment.

On June 20, 2005, the employee again saw Dr. Felipe.
  Dr. Felipe did not believe there was anything further he could offer the employee.  However, he did refer the employee to the University of Washington, Department of Orthopedics.

On July 8, 2005, the employer controverted all benefits based on Dr. Zietak’s statement that the employee had no objective findings and that he would not injure himself if he returned to work.

The employee was seen at the University of Washington from August 2005 through February 2006.

On August 30, 2005, the employee was seen as an outpatient for physical therapy at the University of Washington Harborview Medical Center.
  He complained of low back pain with radiculopathy.  The employee was to return to his treating physician for imaging.  On September 29, 2005, the employee was again seen for physical therapy at the University of Washington.  He complained that previous physical therapy did not help and pain medication did not help either.  He requested a follow up MRI.
  The employee was seen on November 9, 2005, by Jonathan Jackson, M.D.  The employee again requested a follow up MRI. Dr. Jackson recommended an EMG to determine the source of pain which he described as out of proportion to the anatomical findings.

On December 21, 2005, EMG studies were done.  The results were essentially normal.  There was no right L-S radiculopathy.  However, the full motor units and muscle recruitment could not be assessed thoroughly due to inconsistent muscle contraction.  The EMG tests also showed normal bilateral H-reflexes;  however,  the right H-reflex amplitude was relatively reduced.  As a result, Dr. Chang could not rule out a chronic right S1 radiculopathy.  A bilateral L4-S1 DSEP was recommended to supplement the current EMG.
 

On January 12, 2006, a repeat MRI was performed.  According to Dr. Jackson’s report, it showed listhesis at L4-L5 and minimal dissication at L4/5 and L5-S1.
  Dr. Jackson noted a bilateral L4-S1 DSEP was recommended.
 

On February 2, 2006, the employee returned to Dr. Jackson with complaints of chronic right sided low back pain and right leg coldness and numbness.
  He explained that he did not get relief from his other pain medications but did find Ben-Gay helpful in reducing his pain.
 

On July 17, 2006, the employee was seen by Dr. Jackson for a public assistance evaluation.
  The diagnosis was “L4-L5-S1 spondylolysis with severe back pain.” Dr. Jackson indicated that it was reasonable to expect the diagnosed medical condition to produce the reported symptoms.  He considered the employee’s overall work level to be severely limited and that the employee was “unable to sit or stand for prolonged periods of time.”  Dr.  Jackson recommended a repeat MRI, a rehabilitation evaluation and physical/occupational therapy. 

On September 11, 2006, the employee was seen at the Valley Medical Center emergency room by James R. Fackelman, M.D.
  He was diagnosed with low back pain with a somewhat inconsistent exam.  Dr. Fackelman recommended the employee go to Occupational Health Services and apply ice and heat to his back.

Also on September 11, 2006, Lance Brigham, M.D., was retained by the employer to review the employee’s records and answer questions about the cause of his condition and his ability to return to work.  Dr. Brigham noted that the employee was injured on February 26, 2005, but released to bed rest for several days and able to return to work on February 29, 2005.
  He also noted that the lumbar x-ray done March 17, 2005, showed a L5 pars defect which suggests L5 spondylolysis.  EMG testing done May 4, 2005 by Dr. Valpey was normal.  Dr. Zietak noted minimal L5-S1 spondylolisthesis and pain behaviors during her June 8, 2005 evaluation.  She recommended a SPECT exam, which was done June 14, 2005, and was normal.  When Dr. Zietek saw the employee again on June 16, 2005, she recommended he return to work and found no permanent impairment.  On June 20, 2005, Dr. Felipe found no change in the employee’s condition and referreds the employee to University of Washington Department of Orthopedics.  On August 30, 2005, the employee was evaluated at UW Harborview Medical Center Physical Therapy and symptomatic low back pain with right lower extremity radiculopathy was noted.

Dr. Brigham reviewed the employee’s medical information and concluded that the nerve conduction studies, neurologic examinations and PM&R examination are normal.  The only positive finding was the preexisting 3mm L5-S1 spondylolisthesis.  However, he indicated the SPECT scan was negative for any activity in this area.
 Dr. Brigham indicated that while the lifting incident of February 26, 2005 may have aggravated the spondylolisthesis and contributed to low back pain, the aggravation was temporary in nature.  Dr. Brigham opined that the employee was medically stable and able to return to work as of June 8, 2005.  Dr. Brigham found no permanent impairment, that the employee was not in need of further medical treatment and that he could have returned to work without restriction as of June 8, 2005.

In his deposition on April 2, 2007, he was asked about DSEP studies.  He explained that DSEP studies are not indicated where the physical exam does not show radiculopathy at one level or another.   Dr. Brigham also noted the existence of two normal MRI’s and two previous EMG studies which were also normal.  Under these circumstances, he questioned the need for the DSEP studies as they were not likely to change the employee’s treatment.

The employee did not appear and testify at the hearing.  According to employee’s counsel, the employee seeks to be seen again by Dr. Jackson for his work injury.  The employee also seeks additional TTD from February 26, 2005 to March 15, 2005 and from June 16, 2005 until he was seen by Dr. Jackson in September 2005, as the employee  was still complaining of work related back problems at the time of the September 2005 Jackson appointment.  The employee also seeks attorney fees in connection with representation of the employee.

The employer maintained that the employee was entitled to no additional TTD as there was no showing that he could not work for the period from the day after the injury until Dr. Zietak told him he could go back to work without harming himself on June 16, 2005.    The employer further maintains that the employee is not entitled to see Dr. Jackson again because his current condition is associated with spondylosthesis, which is congenital and preexisting in nature, and not work related.
  The employer also suggests that the spondlyosthesis is an alternative cause of the employee’s back condition and his back condition is not related to his work injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PRESUMPTION ANALYSIS

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

II.  EMPLOYEE”S CLAIMS FOR ADDITIONAL TTD FROM THE DATE OF INJURY AND FROM JUNE 16, 2005 FORWARD

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  The employee claims TTD benefits for his work injury.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80 percent of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:
The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

In this case, the employee seeks TTD for two time periods, i.e. from after February 26, 2005 and until he began receiving TTD benefits on March 15, 2005 and beginning again on June 15, 2005, and continuing.  With respect to the period from February 26, 2005 to March 15, 2005, the Board finds that the employee has raised the presumption as of compensability as to this time period based on his account of his injury on February 26, 2005 as well as the medical treatment he received from the Sandpoint Medical Clinic.

At the second stage of the presumption analysis, the Board finds that the employer has rebutted the presumption in that the employee could work after he returned to work February 29, 2005 and continued to work until he left employment on March 6, 2005.  Thereafter, the employee saw Dr. Felipe on March 17, 2005 to obtain further treatment for his back condition.  The employer commenced TTD payments as of March 14 through June 17, 2005.  We find  Dr. Felipe did not take the employee off work for any time prior to March 17, 2005 nor did any other physician.  Therefore, we find the employer has rebutted the presumption of compensability as to TTD benefits, from the date of injury to March 15, 2005.  Accordingly, we proceed to the third stage of the presumption analysis.  At the third stage of the analysis, the presumption of compensability falls away, and the employee must prove his claim for TTD for the period from February 26, 2005 through March 14, 2005, by a preponderance of the evidence.  The Board finds that the employee has failed to establish entitlement to TTD for the period from February 26, 2005 through March 14, 2005 by a preponderance of the evidence.  The employee failed to show a release from work during this time period or any other form of incapacity statement which would show the employee’s inability to work during this time frame.  The Board finds the employee continued to work from February 29, 2005 until he left work March 6, 2005 and was not restricted from work until March 17, 2005.  We find during this period, there was no loss of earning capacity due to the work injury.  The employee’s claim for TTD for the period from February 26, 2005 through March 14, 2005 under AS 23.30.185 is denied and dismissed.  

With regard to the employee claim for TTD from June 16, 2005 and continuing, the Board finds that the employee narrowly raises the presumption of compensability for TTD during this time period based upon his claims that he is unable to work due to the pain in his back.

At the second stage of the presumption analysis, the employer claims that the employee was released to return to work by Dr. Zietak on June 16, 2005.  At that time, the employee was advised that he had recovered from the work related injury and he could return to work without injuring himself.  He was further advised by Dr. Zietak that no further diagnostic studies were warranted and that he had no permanent impairment.  Based on this report, when viewed in isolation, the Board finds that the employer has rebutted the presumption of compensability as to TTD for any time period after June 16, 2005.  

 The Board finds that at the third stage of the presumption analysis, the employee is not entitled to additional TTD after June 16, 2005.  This finding is supported by the statements of Drs. Fackelman, Dr. Felipe, Dr. Jackson and Dr. Brigham all of whom noted the existence of the employee’s back strain and spondylosisthesis but none of these physicians released him from work. The Board affords great weight to the doctor’s opinions that the employee was medically stable and capable of working as of June 16, 2005.  We find the employee has offered no evidence to the contrary and, as such, has failed to prove his claim by a preponderance of the evidence.  Under these circumstances, the employee’s claim for TTD under AS 23.30.185 after June 16, 2005 is denied and dismissed.

III.  IS THE EMPLOYEE ENTITLED TO SEE DR. JACKSON PURSUANT TO 
AS 23.30.095?

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.  Treatment must be reasonable and necessary to be compensable under AS 23.30.095(a).
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficient to establish causation.
  

In Weidner & Associates v. Hibdon
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician within two years of a work-related injury as reasonable, necessary, corroborated, and acceptable medical practice, is compensable.  The Court’s decision develops the presumption analysis, as first articulated in Carter.
  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his own physician.
  To overcome the compensability of such treatment recommended within two years of the injury, the employer must meet the “heavy burden” of proving such treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

The Board finds additional medical studies were recommended by Dr. Jackson.  However, we find the additional treatment was recommended for the employee’s congenital spondylolisthesis, not for his work related injury.  Further, we find all other physicians have indicated further medical treatment is not reasonable or necessary for the work related injury.  As such, the Board finds insufficient evidence to raise the presumption of compensability.  

However, had we found the employee established the presumption at the second stage of the presumption analysis, we find the employer rebutted the presumption.  Considering the evidence in isolation, we find Dr. Brigham’s opinion that the employee needs no additional treatment for his February 26, 2005 injury is substantial evidence that further treatment with Dr. Jackson is not reasonable or necessary.

At the third stage of the presumption analysis, the employee must prove his claim for additional treatment by a preponderance of the evidence.  The Board finds the employee has failed to establish his claim for additional medical treatment from Dr. Jackson by a preponderance of the evidence.  The Board bases its determination on the reports of Dr. Felipe who referred the employee to the University of Washington for additional treatment after he was not able to find any basis for the employee’s continuing back complaints.  We rely upon Dr. Zietak’s June 8 and June 16, 2005 reports which show a normal SPECT scan, a normal MRI  and spondylolysthesis which is congenital and preexisting and “not of clinical significance.”
 The Board finds significant the opinions of Dr. Zietak, Dr. Felipe, Dr. Jackson and Dr. Frackelman that the employee’s pain complaints lack an objective basis.  We find the employee last saw Dr. Jackson in July 2007, for a physical in connection with a medical disability claim but the claim was based on spondlyolisthesis and not on a work related condition.  The Board finds that even if we apply the “heavy burden” test cited by Hibdon, the employee has failed to establish that he requires further treatment for a work related condition.  At most, the Board finds, based on Dr. Jackson’s recommendations, that the employee requires treatment for the spondlyolisthesis which is not shown on this record to be work related. In addition, this request to see Dr. Jackson is made more than two years after the date of injury or more than two years from February 26, 2005.   On these bases, the employee’s claim for additional treatment with Dr. Jackson under AS 23.30.095 has not been established by a preponderance of the evidence and shall be  denied and dismissed as not reasonable and necessary medical care. 
IV.  IS THE EMPLOYEE ENTITLED TO ATTORNEY FEES AND COSTS?

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(b) provides:
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  The employee seeks an award of attorney's fees under AS 23.30.145.  We can award fees and costs under AS 23.30.145(b).
  

The Board finds that the employee has not prevailed on any of his claims. We find the employer is not responsible for the payment of the employee’s attorney fees based upon the plain language of AS 23.30.145(b), which provides that the employee’s attorney must have been employed in “the successful prosecution of the claim” before the Board an award fees. The employee has not established his entitlement to workers’ compensation benefits.  In accord with AS 23.30.145(b), the employee’s claim for attorney fees shall be denied and dismissed. 

ORDER
1. The employee’s claims for additional TTD from February 26, 2005 to March 16, 2005 and after June 15, 2005, pursuant to AS 23.30.185 are denied and dismissed.

2. The employee’s claim for additional medical treatment pursuant to AS 23.30.095 and to see Dr. Jackson is denied and dismissed.

3. The employee’s claim for attorney fees is denied and dismissed pursuant to 
AS 23.30.145.

Dated at Anchorage, Alaska on January 3, 2008.
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Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FARAH A. HASSAN, Employee / Applicant; v. TRIDENT SEAFOODS CORP., employer, and  LIBERTY INSURANCE CORP., Insurer / Defendants; Case No. 200503271; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 3, 2008.






Jean Sullivan, Clerk
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