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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811

	ETHEL B. KELLY, 

                        Employee, 

                                Applicant,

                        v. 

HILTON HOTEL ANCHORAGE;

LOWE'S COMPANY, INC.,

                         Employer,

                         and 

FEDERAL INSURANCE 

COMPANY; AMERICAN HOME 

ASSURANCE COMPANY,

                          Insurer,

                                Defendants.

	)
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)
	      FINAL DECISION AND ORDER

      AWCB Case No.  200615467, 200414372
      AWCB Decision No. 08-0008 

      Filed with AWCB Anchorage, Alaska

      on January 4, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for attorney fees and costs on December 6, 2007 in Anchorage, Alaska.  Attorney Tim McMillan represented the employee.   Attorney Michael Budzinski represented the employer and insurer Hilton Hotel Anchorage (“Employer”).  The record closed at the conclusion of the hearing on December 6, 2007.


ISSUE
What is the proper amount of attorney fees and costs which should be awarded pursuant to 

AS 23.30.145?


SUMMARY OF THE EVIDENCE
The employee sustained a work related injury on May 22, 2006, when she fell into an uncovered manhole while walking to her car in an employer-provided parking garage.
  The employee was employed as Director of Housekeeping.  The employee was 52 years of age at the time of the injury.    The employer accepted the claim and provided temporary total disability (“TTD”) and medical benefits.

On May 22, 2006, the employee saw Dale Trombley, M.D., who diagnosed contusion and abrasion of the distal leg, left knee and hip strain and contusion of the left arm and elbow.  He took her off work, provided crutches, Darvoset and Tylenol and instructed her to elevate her leg.
  

On June 19, 2006, Dr. Thombley referred the employee to Brett Mason, D.O., who reviewed her previous MRIs and recommended arthroscopic surgery on her left knee.
  Dr. Mason repaired a flap tear of the medial meniscus of the left knee and abrided the medial femoral condyle on August 16, 2006.
   Thereafter, the Dr. Mason found the employee to be medically stable as of December 4, 2006.  However, he expressed concern that she would not be able to return to the job she held at the time of injury as a consequence of her sacroiliitis and that she would need retraining to a job that did not have many physical demands.
 

On January 13, 2007, the employee was evaluated at employer Hilton’s request by Timothy Borman, D.O.
  He found that she had a one percent impairment as a result of her work related left knee condition.
  He also found that she was physically capable of working as Cafeteria Manager in an elementary school, an Assistant Branch Manager of a credit union and as a Credit Coordinator for Lowe’s hardware.

On April 12, 2007, Dr. Thrombley noted that the employee had swelling and discomfort of her left knee despite the surgery.
  Dr. Thrombley referred the employee to Timothy Kavanaugh, M.D. who saw the employee on August 2, 2007, and opined that she was suffering from post traumatic osteoarthritis of the left knee and recommended consideration of a total knee replacement.
  Thereafter, Dr. Thrombley referred the employee to David Mulholland, D.C., for evaluation and treatment of her low back pain, hip and sacroiliac injury.  He estimated that with knee replacement she would have a 15 percent whole person impairment.

The employee requested an eligibility evaluation for reemployment benefits.  She was evaluated by Robert Sullivan, a rehabilitation specialist who initially recommended that the employee be found not eligible based on her ability to return to the job at the time of injury and other jobs she had held in the previous ten years before her injury including Sales Attendant, Credit Card Clerk, Ward Attendant, Cafeteria Manager and Fast Food Service Manager.
  As a result of additional correspondence initiated by the RBA Designee and the employee, Mr. Sullivan revised the job descriptions except for Ward Attendant and sent them to Dr. Thrombley for review.  By addendum to his report dated August 10, 2007, Mr. Sullivan again recommended the employee not be found eligible for reemployment benefits even though Dr. Thrombley had not found the employee able to perform any of the revised job descriptions.
  Mr. Sullivan based his determination on Dr. Thrombley’s approval of the Ward Attendant position, which had never been revised and resubmitted to Dr. Thrombley a second time.  On September 18, 2007, the employee resubmitted to the RBA Designee disapprovals of the Ward Attendant position by Drs. Mulholland, Dr. Kavanaugh and Dr. Thrombley.

By letter dated September 21, 2007, the RBA Designee found the employee eligible for reemployment benefits based on a finding that

A combination of Drs. Thrombley, Mulholand and Kavanaugh have predicted that Employee will not be able to return to her job at the time of injury or any of the jobs she has held in the 10 years prior to her injury.

The employer filed a timely appeal of the RBA Designee determination and the matter was set for hearing on December 6, 2007.  One week before, the hearing, the employer withdrew its appeal.  

At the hearing, the parties provided information regarding settlement of the claim including the employee’s decision to receive job dislocation benefits rather than retraining.  The parties were able to resolve all issues except for the amount of attorney fees and costs allowable in this case.  The employee maintains that she was required to employ an attorney to prosecute her entitlement to benefits and it was necessary for him to prepare on a variety of issues, including the need for a knee replacement, entitlement to additional PPI, whether the employee’s current knee condition is work related, and eligibility for reemployment benefits  but based on the outstanding representation she received not all the issues have come to actual hearing.  The employer maintains that the claimed attorney fees and costs include preparation for issues which were never heard and therefore, the amount claimed by the employee is excessive. 

The Board heard the parties’ arguments, took them under advisement and then announced at the hearing that the employee would be allowed $3,700.00 of the $6,200.00 claimed in the employee’s November 28, 2007 and December 5, 2007 affidavits of attorney fees.
  The fees were based on 24.8 hours billed at the rate of $250.00 per hour and an additional 3.3 hours associated with hearing preparation,
 for a total attorney fees claimed of $7,025.00.  $196.00 were also claimed as reasonable costs associated with a copy of the employee’s deposition.
  

After the Board considered the parties arguments, the Board indicated to the parties that $3,700.00 would be allowed as reasonable attorney fees along with $196.00 in reasonable costs, for a total of $3,896.00 in attorney fees and costs associated with this proceeding.  This Decision and Order memorializes the Board’s determination. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  The employee seeks an award of attorney's fees under AS 23.30.145.  We can award fees and costs under AS 23.30.145(b).
  

AS 23.30.145 provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
  held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingent nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained from her counsel, we find attorney fees are reasonable for the prosecution of this claim.
 The Board further finds that the employee has prevailed on many of her claims.  The Board finds that the employee may have issues in the future regarding various aspects of her case such as entitlement to a knee replacement, for example.  In the event further litigation is required, the employee may resubmit the denied attorney fees portion of the claim to the Board for further consideration.  Under these circumstances, the employee’s claim for attorney fees and costs is granted in part and the employee is entitled to an award of attorney fees in the amount of $3,700.00 and reasonable legal costs of $196.00.


ORDER
The employee is entitled to an award of $3,700.00 in attorney fees and reasonable costs of $196.00 pursuant to AS 23.30.145.  The employee is not precluded from seeking further attorney fees and costs if other issues in this matter require further Board involvement or litigation.

Dated at Anchorage, Alaska, on January 4, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Janet Waldron, Member






Mark Crutchfield, Member

If compensation is payable  under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ETHEL B. KELLY, employee / applicant; v. HILTON HOTEL ANCHORAGE; LOWE'S COMPANY, INC., employers;  FEDERAL INSURANCE COMPANY; AMERICAN HOME ASSURANCE COMPANY, insurers / defendants;  Case Nos. 200615467 and 200414372; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 4, 2008.
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