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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DARCEY A. GEISTER, 

                                                  Employee, 

                                                     Petitioner,

                                                   v. 

KID'S CORPS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                   Respondents.
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200400770
AWCB Decision No. 08-0009

Filed with AWCB Anchorage, Alaska

on January 8, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the remand
 from the Alaska Workers' Compensation Appeals Commission of the employee’s petition for a second independent medical evaluation (“SIME) on December 18, 2007, on the written record.  Attorney Joseph Kalamarides represented the employee.  Attorney Trena Heikes represented the employer and its workers’ compensation insurance carrier (“employer”).  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the time of our deliberations on December 18, 2007.


ISSUES
Shall the Board order an SIME, pursuant to AS 23.30.095(k)?


SUMMARY OF THE EVIDENCE
The recitation of facts before the Board are included in our prior decisions in this case. They read, in part, as follows:
  

The employee, while working for the employer as a substitute associate teacher, experienced a work injury on February 6, 2004.  The employee reported that while walking down a wheelchair ramp, she slipped on some water, injuring her left knee and center back.  Thereafter, she continued the job for which she was hired, without incident.

The employee first sought medical treatment on March 16, 2004.  On that date, Cameron Kmet, D.C., evaluated her and diagnosed mild cervico-thoracic pain beginning on February 24.  The employer initially accepted the claim.  At the time of the initial evaluation, the employee reported that she had fallen on her right knee and hands at the time of the work incident, but had no pain until two weeks later.  She also reported mild pain in the right lateral elbow.  Dr. Kmet noted that the employee’s complaints were mild and released her to return to work without limitation.

The employee subsequently sought treatment at Orthopedic Physicians of Anchorage.  On March 24, 2004, the employee reported awaking with neck pain on February 24, 2004 and then beginning to experience low back pain a few days later.  She also reported mild knee discomfort.  Jim Bliven, PA-C, noted that the employee’s physical, neurological and orthopedic evaluations were normal, with the exception of mildly restricted motion in her cervical spine.  He also “discussed with the patient that the presentation of her injury is very unusual in that the pain did not begin for 18 days after the fall.”  He prescribed physical therapy and a home exercise program.

Two weeks later, Cindy Lee, D.O., evaluated the employee.  At that evaluation, the employee complained of neck, low back and right elbow pain.  She also noted that she had heartburn, joint pain, agitation, anxiety, depression and female problems, all of which she wondered whether they might be attributable to the work incident.  Dr. Lee diagnosed cervical strain, right arm discomfort and psychosocial issues, and prescribed an additional three weeks of physical therapy and anti-depressant medications.  She released the employee to return to light-duty work.  The employee completed one additional session of physical therapy and then relocated to California.

On May 5, 2004, Mark Howard, M.D., evaluated the employee.  She reported the same list of symptoms to Dr. Howard that she had to Dr. Lee, but also included eye and ear problems and depression.  Dr. Howard diagnosed the employee as having a cervical sprain/strain and recommended exercise rehabilitation and physical therapy.  When she returned to Dr. Howard approximately three weeks later, the employee also complained of pain in her bilateral knees, hands, wrists and ankles, as well as pressure in her chest.  After initially restricting her work duties, Dr. Howard released the employee to return to full-duty work on June 6, 2004.

The employee underwent an employer’s medical evaluation (“EME”) on June 2, 2004 with Gerald Reimer, M.D. and Steven Schilperoort, M.D.  The panel found that the employee’s complaints were unrelated to the work incident.  The physicians relied on the lapse in time between the work incident and the initial onset of pain and her normal physical, neurological and orthopedic evaluations.

Due to the ongoing nature of the employee’s pain complaints, Dr. Howard referred her for a cervical spine MRI, which revealed pre-existing degenerative changes.  He also referred her to Catherine Hambley, Ph.D., for a psychological evaluation and Howard Rosen, M.D., for pain management.  

Dr. Rosen evaluated the employee on July 27, 2004.  He found that her physical evaluation was normal, but the employee had subjective complaints of cervical and shoulder pain.  In August 2004, the employee returned to Alaska and reported to the emergency room at Providence Hospital with left knee pain.  Upon examination, the employee had full range of motion in her left knee and no abnormalities on physical examination.

Upon returning to California later that month, the employee changed physicians and began treating with Borina Dramov, M.D.  Dr. Dramov recommended bilateral knee MRIs, which revealed degenerative changes and tears in the medial meniscus.  She thereafter referred the employee to Michael Klassen, M.D., for evaluation.  Dr. Klassen evaluated the employee on September 23, 2004 and recommended bilateral knee arthroscopic surgery.

Other studies of the employee’s upper and lower extremities, lumbar spine, ankles, thoracic spine and head ordered by Dr. Dramov were normally, with the exception of EMG studies that revealed only unrelated carpal tunnel syndrome.

After the employee filed a second workers’ compensation claim in February 2005, she underwent another EME with the same physicians.  Drs. Reimer and Schilperoort again found that the employee’s complaints were unrelated to the February 2004 work incident.

The employer deposed two of the employee’s physicians, Drs. Howard and Klassen.  Dr. Howard testified that although he initially attributed her low back and neck pain to the work incident, after reviewing all the medical records he believed that the work incident was not a substantial factor in bringing about her conditions.  Dr. Klassen testified that he initially attributed the meniscus tear in the employee’s left knee to the work incident, and concluded that that injury led to her subsequent right knee pain.  However, after reviewing medical records that revealed no significant change in the employee’s gait for six months following the work incident, Dr. Klassen concluded that the work incident probably did not aggravate or bring about the need for bilateral knee treatment.

After reciting the applicable statutory authority, as to whether a SIME or other Board-ordered second evaluation was required, the Board Panel concluded as follows:

The Board finds, based on the deposition testimony of Drs. Howard and Klassen, that there does not currently exist a dispute between physicians sufficient to warrant an SIME.  Since the Board does not find a dispute, much less a significant one, it further finds that having a Board-ordered opinion at this time would not assist it in determining the issues currently before it.  Therefore, the Board concludes that it should not order an evaluation under either AS 23.30.095(k) or AS 23.30.110(g).

ORDER
The employee’s petition for an SIME or AS 23.30.110(g) evaluation is denied.

On appeal to the Workers’ Compensation Appeals Commission, regarding the Panel’s conclusions quoted above, the Commission observed and determined, as follows: 

At hearing on Geister’s request for an SIME, the parties focused on whether Geister presented evidence of a significant medical dispute, or whether, as Kid’s Corps maintained, the dispute was a factual one, turning on Geister’s account of her injury. Kid’s Corps objected to Dr. Dramov’s letters, and argued the board should not consider them in determining whether a dispute existed.

The board found that “based on the deposition testimony of Drs. Howard and Klassen, that there does not currently exist a dispute between physicians sufficient to warrant an SIME.” The board added, “Since the Board does not find a dispute, much less a significant one, it further finds that having a Board-ordered opinion at this time would not assist in determining the issues currently before it.” The first sentence suggests that the board noted a minor medical dispute, but it was not significant enough to require an SIME. The next sentence suggests it did not find a dispute, not even a minor one. These contradictory inferences, coupled with the absence of mention of Dr. Dramov’s letters, suggest the board did not deny the SIME request because the dispute was not significant, or not material to the contested issue before the board, but because it had not considered Dr. Dramov’s letters. On the other hand, it is possible that the board did consider Dr. Dramov’s letters. The board may have determined that the medical dispute established by Dr. Dramov’s letters was insignificant, or that even if significant, an SIME would not assist in resolving the disputes before the board. It may be the board simply did not mention it in its limited analysis, although the board’s summary of the evidence indicated it was aware of Dr. Dramov’s treatment.

We cannot determine from these conclusions how the board responded to the challenge to Dr. Dramov’s reports. If the board weighed the competing reports, letters and testimony against each other and chose to rely on Dr. Klassen over Dr. Dramov in deciding a dispute did not exist, instead of merely comparing competing opinions to identify conflicts, or if the board did not consider Dr. Dramov’s letters because they were the subject of an unsatisfied request for cross-examination, then we believe the board erred. It is enough that the parties present evidence of a medical dispute to request an SIME. The board is not asked to decide which physician’s opinion is more persuasive when deciding if there is a qualifying conflict in opinions – it will only do that when deciding the merits of the claim. The parties are not offering competing opinions to persuade the board of the truth of their substance; the opinions are offered solely to establish that a difference of medical or scientific expert opinion exists. Therefore, the documents containing the opinions are not hearsay evidence.

However, in this case, the use of Dr. Dramov’s letters was contested, and we cannot find an analysis of how the board reached a decision on that issue. We agree that the board need not address every minor issue the parties raise, but when the board fails to make a finding required to address a material and contested issue, we cannot use our discretion to assume the board’s analysis.

We therefore remand this case to the board to decide whether Dr. Dramov’s letters establish a medical dispute, and, if so, to determine whether that dispute is sufficiently significant to warrant an SIME, taking into consideration all other factors relevant to the board’s exercise of its discretion to grant or deny an SIME this case.

Accordingly, we will reconsider the record, as directed by the Appeals Commission, in light of the prescribed statutory authority recited in the Panel’s earlier decisions, to determine whether an SIME is warranted in this case. Specifically, we will review whether Dr. Dramov’s letters
 establish a medical dispute, and, if so, whether that dispute is sufficiently significant to warrant an SIME. Among Dr. Dramov’s letters, the most precise statement of opinion as to causation is found in her December 15, 2004, letter, which reads, in part: 

As a result of the injury of February 6, 2004, the patient sustained bilateral meniscal tears with injury to her neck causing C6 cervical radicular pain and a lumbar sprain.

As far as her injury of February 28, 2004, when she picked up the child, she also sustained injury to her lower back and a lumbar sprain with some lumbar radicular irritation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As the Panel previously stated, AS 23.30.095(k) provides, in pertinent part, as follows:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. 

In its decision in this case, the Appeals Commission concluded that medical opinions, such as the statement quoted above from Dr. Dramov, may be viewed in isolation, regardless of its admissibility,
 to determine whether a medical dispute exists, to serve as a basis for ordering an SIME. The Appeals Commission listed several factors to consider when deciding whether to order an SIME, including:

the expense of the evaluation, delay, need for extended travel and associated costs, significance of the medical dispute to the material and contested issues in the claim, quantity of medical evidence already in the record, likelihood of new and useful information, and the board panel’s familiarity with the subject area of the dispute.

The Appeals Commission also observed that SIMEs may be helpful to the Board by encouraging the parties to pursue settlement of the case.
 

Based on the foregoing, we will review the factors listed by the Appeals Commission to determine whether an SIME is appropriate in this case.

Regarding the expense of the evaluation, we expect the costs to be in the average range. As to the question of delay, we do not expect an unusual delay. Regarding the need for extended travel and associated costs, the employee lives in California, and the associated travel time and expenses should be less than for the average injured Alaska worker. As to the significance of the medical dispute to the material and contested issues in the claim, we find the dispute is central to the issue of compensability. Concerning the quantity of medical evidence already in the record, there is plenty of evidence supporting the employer’s position; the employee’s quantity is little, at present, but this could change with the taking of Dr. Dramov’s deposition to cure the employer’s Smallwood objection. We find some likelihood of new and useful information. The board panel’s familiarity with the subject area of the dispute is limited to the evidence contained in the record. Finally, we believe that ordering an SIME would contribute to the likelihood of the parties settling this case. 

After considering each of the factors listed above, we find, on balance, an SIME would assist the Board in resolving this case. Particularly, we believe that such an order would help encourage the parties to settle the case. Accordingly, we will order an SIME, pursuant to AS 23.30.095(k). We direct the parties to contact the pre-hearing officer to undertake the process of completing the described SIME.

ORDER

The parties shall participate in an SIME, pursuant to AS 23.30.095(k).

Dated at Anchorage, Alaska on January 8, 2008.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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