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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	THERESA L UTLEY, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

ARCTIC COURIERS, INC.,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY 

INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200219907
AWCB Decision No.  08-0012

Filed with AWCB Fairbanks, Alaska

on January 9, 2008


We heard the employee’s claim for medical benefits and attorney fees and costs, in Fairbanks, Alaska, on December 13, 2007.  Attorney Robert Beconovich represented the employee.  Attorney Colby Smith represented the employer and insurer ("employer").  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on December 13, 2007.

ISSUES

1.
Is the employee entitled to medical benefits related to the treatment of her right shoulder, under AS 23.30.095(a)?

2.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee fractured her ankle while working as a driver, delivering freight for the employer on October 21, 2002.
  She was seen by Cary Keller, M.D., at the Fairbanks Memorial Hospital, where x-rays revealed she had broken her ankle in three locations.
  On October 28, 2002, Dr. Keller performed an internal fixation of hardware, surgically repairing a trimalleolar fracture.
  A staph infection developed, and Dr. Keller surgically removed the hardware, debriding and irrigating the wound with antibiotics on December 13, 2002.
  Dr. Keller repeated the debridement and antibiotic irrigation on December 16, 2002.
  The employer accepted liability for the injury, and provided temporary total disability (“TTD”) benefits and medical benefits.

The employee came under the care of Dr. Keller’s colleague, Marc Dumas, M.D., and underwent physical therapy.  On February 28, 2003, Dr. Dumas noted she was improving with the physical therapy, but she was not yet able to return to her work.
  On March 28, 2003, Dr. Dumas treated the employee for right shoulder pain, which he indicated developed after she had been using crutches for about three weeks after her surgery, and had since persisted.
  He diagnosed right rotator cuff tendinitis, impingement syndrome, and acromioclavicular joint disease, administered a Lidocaine/Bupivocaine injection to the shoulder and ordered a magnetic resonance imaging (“MRI”) study.
  Unexpectedly, the MRI revealed aseptic necrosis of the right femoral head, which he felt was precipitated by the use of crutches for her ankle surgery.
  The employer accepted liability for the injury, and provided temporary total disability (“TTD”) benefits and medical benefits.
  Dr. Dumas referred her to specialist Michael McNamara, M.D., in Anchorage.

At the employer’s request, orthopedist Steven Schilperoort, M.D., evaluated the employee on May 14, 2003.
  In his report, Dr. Schilperoort noted the employee had no specific injury to her shoulder, and he did not believe her shoulder condition was related to her injury.
  He indicated her necrosis was idiopathic.
  He indicated her use of crutches may have produced temporary symptoms, but the employee’s shoulder suffered no true aggravation or acceleration of the necrosis by her use of crutches.

In a letter to the employer’s workers’ compensation insurance adjuster on October 31, 2003, Dr. Dumas commented on Dr. Schilperoort’s EME report.
  Dr. Dumas agreed femoral necrosis may be idiopathic, but asserted the history of this case indicated the use of crutches either caused the necrosis or precipitated pain in an underlying, asymptomatic lesion.
  He also indicated the multiple-site necrosis suffered by the employee was unusual, and suggested an embolic blockage, which may have arisen in the ankle fracture and repair.
 

We ordered the employee to undergo a second independent medical evaluation (“SIME”)
 with orthopedic surgeon Paul Puziss, M.D., on July 10, 2004.  In his report, Dr. Puziss diagnosed the employee with idiopathic right humeral head avascular necrosis, possible right shoulder impingement, and mildly symptomatic right acromioclavicular arthritis.
  Dr. Puziss noted she had engaged in fairly heavy labor, including overhead work, without shoulder symptoms for twenty years.
  He also noted the use of crutches is exceedingly stressful on the shoulder, and the employee developed the symptoms after using them for three weeks.
  Dr. Puziss indicated the use of the crutches produced a permanent acceleration or combining with the pre-existing condition, -producing the disabling symptoms.
  Dr. Puziss found the employee medically stable as of Dr. Schilperoort’s examination on May 14, 2003.  Dr. Puziss rated her with a 2.5 to 3 percent whole-person impairment under the American Medical Association Guides the Evaluation of Permanent Impairment, 5th edition (“AMA Guides”), 80 percent due to the pre-existing necrosis, 20 percent due to the aggravation from the crutches.
  He indicated decompression surgery would be appropriate if there is a collapse of the femoral head.

Disputes arose between the parties over whether or not the employee’s right shoulder condition was related to her work injury, and over whether or not she was entitled to benefits for the shoulder.  These disputes were resolved in a Compromise and Release (“C&R”) settlement agreement, approved by us on December 2, 2004.  In the C&R, the employee waived all benefits, except future medical benefits under AS 23.30.095(a) for the right ankle and right shoulder, in exchange for a lump-sum payment of  $1,770.00 and $327.00 in attorney fees.

The employee’s symptoms persisted, and an MRI was taken on May 10, 2005.  Janice Chen, M.D.,  interpreted the MRI to show humeral head avascular necrosis with articular cortical collapse.

The employer filed a Controversion Notice dated May 27, 2005, denying medical benefits for right shoulder replacement surgery, based on the opinion of Dr. Puziss that surgery would be advisable only after the femoral head collapses.
  In this Controversion, the employer indicated no medical reports or bills had been submitted since Dr. Dumas’ s November 5, 2003 report

On June 12, 2006, the employee attended the Mayo Clinic in Minnesota, where an MRI again revealed right humeral head with slight articular collapse.
  On June 30, 2006, S.P. Steinmann, M.D. performed humeral head replacement surgery.

In a prehearing conference on August 27, 2007, the employer’s attorney indicated the last medical bills the employer received were in 2003, and to the best of his knowledge, no medical bills were unpaid.
  The Board Designee set the employee’s claim for past medical benefits for a hearing to be held on December 13, 2007.

On September 18, 2007, Dr. Keller performed a permanent partial impairment rating of the employee under the AMA Guides.
  Using the diagnosis related estimate (“DRE”) method, combined with her range of motion “(ROM”), Dr. Keller rated the employee with a 17 percent whole-person impairment for her total shoulder implant arthroscopy.

On December 7, 2007, the employee filed her hearing brief, for the first time filing medical reports dated after 2003.  On December 11, 2007, the employee filed an Employee’s First Medical Summary, appending the same medical records.

On December 12, 2007, the employer filed a Petition to Strike Exhibit 10, Pages 1-10 of the employee’s brief.
  In the Petition, the employer argued it had repeatedly requested any medical bills or reports, but the employee had filed none on medical summaries, or served on the employer, until the employee filed them as attachments to his brief.
  Because these were not timely filed, and the employer has not had the opportunity to question the physicians who authored these reports, the reports should be excluded from the hearing record. 

In the hearing on December 13, 2007, the employee testified concerning the history of her injury and the development of her shoulder condition.  The employee testified she initially attempted to get the shoulder surgery at the Mayo Clinic in 2005, but that the employer issued its Controversion Notice when the clinic attempted to arrange pre-authorization of payment.  She testified that she telephoned her health care insurer, “Principal Life,” and was told that the health care insurer paid $16,851.98 for the employee’s shoulder replacement at the Mayo Clinic.  She testified The Mayo Clinic has billed her $10,683.36 for her shoulder treatment, of which she has paid $1,800.00.  She testified she still owes $653.00 to the Sports Medicine Clinic, and $119.00 to Northern Rehabilitation.

In the hearing, and in her brief, the employee argued the employee’s shoulder condition was at least aggravated by the use of crutches for her work injury, based on the opinions of her treating physician’s and the SIME physician.  She argued the employer’s physician simply “glossed over her lack of pre-existing shoulder problems and the association of the symptoms with the use of the crutches, and fails to produce substantial evidence to rebut the presumption of the compensability of her claim.  Under DeYonge v. NANA/Marriot,
 she argues she is entitled to the medical benefits associated with her shoulder surgery.  She requested reasonable attorney fees under AS 23.30.145(b), and the statutory minimum attorney fees under AS 23.30.145(a), when those fees exceed fees under subsection (b).  

The employee also argued the employer should not be permitted to file the deposition of Dr. Puziss as part of the hearing record.  Although the deposition was actually taken in May 2007, it had not been filed as of the time of the hearing.

The medical records being relied upon by the employee after 2003 were first filed and served, appended to her hearing brief dated December 7, 2007.  Because our regulations at 8 AAC 45.052 require that medical reports must be filed and served at least 20 days before a hearing, unless all parties expressly waive the right to cross-examination of the reports, we orally ordered that the employee’s medical reports after 2003 could not be considered part of the hearing record.

We noted that, under 8 AAC 45.120(a), if a deposition is not filed at least two days before the hearing, it must be excluded from the record.  Because the deposition of Dr. Puziss was not filed by the day of the hearing, we orally ordered that it would not be considered part of the hearing record.
  We closed the record at the conclusion of the hearing. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act at AS 23.30.095 provides, in part: 

(a)
The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....  

. . . . 

(c)
A claim for medical or surgical treatment . . . is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider … or the employee … furnishes to the employer and the board notice of the injury and the treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment . . . .

8 AAC 45.082(d) provides, in part: 

Medical bills for an employee’s treatment are due and payable within 30 days after the employer received the medical provider’s bill and a completed report on form 07-6102. . . . 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
 
We also note that in an Order of remand in Kaiser v. Royal Insurance Co.,
 the Alaska Supreme Court emphasized the presumption of ongoing entitlement to medical benefits in cases in which a C&R settlement had preserved those benefits to the employee, imposing a duty of good faith and fair dealing on the employer and insurer which were parties to the settlement contract.  

To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

In the instant case, the parties specifically preserved the employee’s rights to medical care for her right shoulder pursuant to AS 23.30.095(a) in her C&R agreement.  The employee is now requesting medical benefits for treatment of her shoulder after the 2004 C&R agreement, arguing those symptoms are substantially related to her work injury.  Given the passage of time and the extensive record of medical treatment, we conclude medical evidence is necessary to raise the presumption of compensability.  Based on our review of the medical record, particularly the medical reports of Drs. Dumas and Puziss, we find medical evidence supporting the work-relatedness of her shoulder necrosis after 2004.  We find this evidence raises the presumption of entitlement to reasonable and necessary medical benefits for treatment of the shoulder.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits such as medical transportation:  (1) presenting affirmative evidence showing that the employee does not suffer a treatable work‑related condition; or (2) eliminating all reasonable possibilities that the medical transportation costs are not reasonable, necessary, and work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Based on our review of the record, we find the opinion of Dr. Schilperoort that the employee’s femoral necrosis is idiopathic, and not aggravated by the use of crutches, is substantial evidence, when viewed in isolation, to rebut the presumption of compensability as of the date of the examination.

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

In the instant case, we find the preponderance of the available evidence, specifically the reports of Drs. Dumas and Puziss, and the testimony of the employee, indicate the use of crutches for the employee’s work injury to her ankle in 2002 substantially aggravated or accelerated her femoral necrosis and produced persisting disabling symptoms.
  We find by the preponderance of the evidence available in the record that her work injury was a substantial cause triggering the employee’s disabling symptoms and necessitating ongoing medical treatment for the femoral necrosis.
 

Nevertheless, as noted above, specific treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  Medical benefits are due on the 30th day after the employer receives each medical bill and its related medical report ("Physicians Report") under 8 AAC 45.082(d).  In Williams v. Abood,
 the Alaska Supreme Court held that no medical benefit payment is due until the employer receives both the medical bill and the completed medical report.  Additionally, we have long held that if a medical provider fails to timely supply the required medical report, the medical benefit is not due until we excuse the late reporting, as required under AS 23.30.095(c) and 8 AAC 45.085(b).
  We reconfirm that interpretation of AS 23.30.095(c).

In the instant case, the hearing record available to us provides no medical records after 2003.  Based on our review of the record, we can find no evidence that any medical bills were served on the employer after 2003.  Based on the record, we can award no specific medical benefits.  However, we are cognizant that the employee secured her shoulder surgery in the face of the employer’s Controversion Notice, and that she had to secure payment through her private health care  insurer.  Accordingly, we will excuse the late filing and serving of her medical records and medical bills, under AS 23.30.095(c).

To best ascertain the rights of the parties, and to protect their interest, we will direct the employee to produce all relevant medical records, bills, receipts, and other documentation related to the treatment of her femoral necrosis following 2003, and to file and serve these records on a Medical Summary within 60 days of the date of this decision and order.  We will direct the employer to review those bills and records in accord with 8 AAC 45.084(d).  We will direct the Fairbanks Board Designee Melody Kokrine to schedule a prehearing conference approximately 90 days after the date of this decision and order to ascertain whether this matter has resolved, or if disputes remain.  If any dispute remains between the parties 90 days after the filing of this decision and order, we will direct the Board Designee to set the remaining disputes for hearing.
  We will retain jurisdiction to resolve any disputes that may arise, under AS 23.30.130.

II.
ATTORNEY FEES AND COSTS
AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. . . . 

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. . . .

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  AS 23.30.145(a)&(b) give us the authority to award legal fees and costs to injured workers who prevail in our proceedings.  We have as yet awarded no benefits in this decision and order, and attorney fees and legal costs must be denied.  Nevertheless, the record is clear that the parties may yet resolve a number of disputed medical benefits.  Consequently, we will retain jurisdiction over the issue of legal fees and costs, pending resolution of the claim.
 


ORDER
1.
The employee’s right shoulder femoral necrosis is a compensable condition, and the employee is entitled to reasonable and necessary medical benefits for that condition, under AS 23.30.095(a).

2.
We retain jurisdiction over the employee’s claim for additional medical benefits.  We direct the employee to produce all relevant medical records, bills, receipts, and other documentation related to the treatment of her femoral necrosis following 2003, and to file and serve these records on a Medical Summary within 60 days of the date of this decision and order.  We direct the employer to review those bills and records in accord with 8 AAC 45.084(d).  We direct the Fairbanks Board Designee Kokrine to schedule a prehearing conference approximately 90 days after the date of this decision and order.  If any dispute remains between the parties, we direct the Board Designee to set the remaining disputes for hearing.
  We retain jurisdiction to resolve any disputes that may arise, under AS 23.30.130.

3.
No attorney fees or legal costs are due, at present.  We retain jurisdiction over the employee’s claim for attorney fees and legal costs under AS 23.30.145, pending resolution of the employee’s claim for medical benefits.
 

Dated at Fairbanks, Alaska this 9th day of January 2008.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Damian J. Thomas,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of THERESA L UTLEY employee / applicant v. ARCTIC COURIERS, INC., employer; COMMERCE AND INDUSTRY INSURANCE CO., insurer / defendants; Case No. 200219907; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 9, 2008.



Victoria J. Zalewski, Workers’ Comp. Tech.
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