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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARGARET COSSETTE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

PROVIDENCE MEDICAL CENTER,

                                                  Employer,

                                                   and 
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200700133

AWCB Decision No.  08-0013

Filed with AWCB Anchorage, Alaska

on January 11, 2008


On December 12, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to postpone the employee’s attendance at a Board ordered second independent medical evaluation (“SIME”) and the employer’s petition for review of a Board Designee’s determination.  Attorney Keenan Powell represented the employee.  Attorney Colby Smith represented the employer and insurer (“employer”).  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We entered an oral order at hearing that the employee’s SIME shall be postponed pending an opinion from her physician that she is able to travel. We shall memorialize that oral order in our decision.  We closed the record at the conclusion of the hearing on December 12, 2007.


ISSUES
1. At the parties’ request, under AS 23.30.155(h), shall the Board approve postponement of the employee’s attendance at an SIME until medical clearance for travel has been provided by her physician?

2. Did the Board Designee abuse her discretion under AS 23.30.108(c) when developing questions to be posed to the physician who shall be conducting the SIME under AS 23.30.095(k) and 
AS 23.30.110(g)?


SUMMARY OF THE EVIDENCE

I. BRIEF MEDICAL HISTORY PRE-2007 INJURY

While working as a registered nurse for Providence Medical Center, the employee reported she injured her low back, mid back and right arm when she attempted to assist a patient into a chair, when the patient was falling to the floor on January 7, 2007.
  After an emergency room visit on the day of the injury, the employee treated at AA Pain Clinic.  

The medical record in this matter shows that prior to the January 7, 2007 work incident, and as early as 1987, the employee was treated for back pain with numbness in the employee’s feet and frequent voiding.
  In 1988, due to low back pain and numbness in the legs, an x-ray was taken, which demonstrated lumbar scoliosis with convexity to the right; lumbarization of the first sacral segment; slight narrowing of the L4-5 disc interspace, with the remainder of the vertebral body heights and disc spaces well maintained.
  Again in 1995, the employee was again treated for low back pain, with pain going down into the employee’s right buttocks and posterior leg.
  On this occasion, the employee experienced numbness in both thighs, tingling in both lower legs, with numbness and pain in her hips.  The employee could not sit or stand longer than one half hour.
  A neurological evaluation indicated that there did not appear to be any focal neurologic signs of a herniated disc or an acute problem and was diagnosed with mechanical low back pain.
  The employee was treated with physical therapy and prescription medication and taken off work.

On August 15, 1995, the employee’s first day back to work, she presented to the emergency room with complaints of severe low back pain with questionable
 radiation down her legs.
  Both of the employee’s legs felt weak.  The employee continued with physical therapy and Dr. Larson recommended a work hardening program before the employee returned to work in the future.
  After two months of physical therapy, with no relief to the employee, a lumbar myelogram was taken, which revealed a transitional vertebra at the lumbrosacral junction; no focal impingement on the lumbar roots; no significant disc herniation or foraminal encroachment; mild to moderate scoliosis; mild to moderate degenerative disc narrowing; advanced degenerative changes of the right L5-S1 facet joint; and no evidence of root compression.

The onset of pain in 1995 related to work injury.  When physical therapy did not provide any form of relief, the employee was referred to a pain clinic and received a course of three epidural steroid injections.  The employee was evaluated by Clinical Neuropsychologist Rodney Swenson, Ph.D., on January 29, 1996.  His diagnostic impression was psychological factors effecting the employee’s physical condition / chronic pain.
  The pain clinic recommended a combination of physical therapy, exercise physiology and occupational therapy programs; it was emphasized that the employee needed to have motivation and an understanding that recovery involved a long-term process, to include losing weight and proper nutrition.
  The employee completed and was discharged from a work hardening program.
 A physical capacities evaluation was conducted, which indicated the employee could return to work as a Registered Nurse.

On May 17, 1997, the employee slipped and fell while working, causing low back pain.  Based upon a film examination, Don Stallman, M.D., found rotoscoliosis of the lumbar spine, convex to the right, with apex at L3-4; osteophyte formation and mild disc narrowing at the apex of the scoliotic curve; pedicles intact; no evidence of fracture; and no acute abnormality.
  The employee was diagnosed with lumbar strain and engaged in physical therapy.  She returned to work and was found to have reached medical stability on October 1, 1997.
  

The employee was seen for chronic back pain by Peggy Sheldon, M.D., in 1998 and 1999.
  The employee sought chiropractic care when her low back began to trouble her again in 2001.  Work restrictions were placed upon the employee, to include a prohibition from transferring patients independently.  The employee’s was diagnosed with L4-5 degenerative disc disease and degenerative joint disease (“DJD”) L2 through L4.
  At Dr. Solien’s request, an MRI was taken on August 6, 2001;
 added to the employee’s diagnoses was right side L4-5 neural foraminal stenosis, mild in nature; and a referral to the Merit Care pain clinic for epidural injections and was referred to the neurosurgery department.
  Upon the neurosurgical evaluation, it was determined the employee was not a surgical candidate.
  The employee completed a back rehabilitation program,
 with excellent results.

On October 18, 2004, while working for Sutter Medical Center of Santa Rosa, the employee fell off a chair and was seen in the emergency room, where the impression was severe back pain and parathoracic and paralumbar muscle spasms and strain, with a need to rule out left sciatica radiculopathy.
  Ultimately, an MRI was not authorized.

Shortly prior to the January 7, 2007 injury, the employee had been treated by Scott Foley, D.C., for low back and right leg pain.  Her back bothered her constantly and was getting worse over time.  Upon visiting Dr. Foley, the employee reported problems with her low back and leg for six months, and that her low back issues were exacerbated by repetitive activities such as lifting at work and past falls.  She thought her leg issues came about insidiously.  The employee’s greatest concern was that her low back and leg problems seemed to be getting worse.  The employee denied any significant past trauma.
  

An MRI of the employee’s lumbar spine was performed on November 30, 2006, which revealed left-sided L2 - L3 disc protrusion with lateral recess and neural foramen and bony narrowing at L4 - L5.  In addition, scoliosis was president, convex to the right in the mid lumbar spine.  Leonard 
Sisk, M.D.’s impression, beyond disc protrusion, was that the employee had degenerative disc and facet joint disease with bilateral, right worse than left, L4 – L5  neural foramen  bony narrowing.
  The employee treated regularly with Dr. Foley several times per week, and after the MRI on December 1, 2006, requested a neurosurgical consult.  Dr. Foley referred the employee to Anchorage Neurological for persistent lumbar spine pain with intermittent right leg pain and weakness.

On December 1, 2006, the employee was treated with a transforaminal epidural steroid injection of her nerve roots at L2 and L4 by Leon Chandler, M.D.  Both the pre-operative and post-operative diagnoses were lumbar degenerative disc disease, ruptured disc on the left at L2-L3 and on the left at L4-5, in addition to thoracolumbar scoliosis.

II. MEDICAL HISTORY – JANUARY 7, 2007 INJURY

On January 7, 2007, the employee went to the Providence Hospital Emergency Room with complaints of low back pain.  A brief medical history recorded the employee's long history of back pain and a bulging disc.  It was noted the pain was chronic and radiated down the employee's right leg at times, making the employee's knees buckle.  The employee complained of sharp pain to her lower back, radiating to her left leg.  The employee's left foot felt weak.  The employee reported that when working with a difficult patient in the critical care unit she had an onset of sharp pain.  The employee indicated that the pain was in a similar area to where she had pain before; however, on this occasion it felt as if it were a little bit higher, setting off spasms going up her back into her neck, causing headaches and stiffness of her neck and pain into her upper thighs.  The employee denied any associated incontinence.
  The employee was directed to follow up with Timothy Cohen, M.D., and Leon Chandler, M.D.

The employee began treatment with A.A. Pain Clinic on January 8, 2007.
  Susan Klimow, M.D., conducted a consultative exam for neck, mid, lower back, right arm and chest pain.  The employee reported that she was previously seen at the Alaska Spine Center for her low back pain by 
Dr. Chandler, who completed a left L2 and right L4 single nerve root block, after which the employee noted a lessening of the numbness which had been present in her right leg for the past year as well as a decrease in her low back discomfort.  Dr. Klimow noted the employee has a long history of low back pain, beginning in 1987 when she injured her lower back on the job as a registered nurse, when lifting a patient.   In 2003, the employee had another work-related injury, which led to an increase in the employee's lower back discomfort, while working as a registered nurse.  Over the past year, the employee reportedincrease lower back pain with numbness throughout her right leg.  However, since the fall on January 7, 2007 the employee reported not only increased lower back pain radiating to the buttocks, but also right anterior chest wall pain in right shoulder numbness, with nausea, intermittent occipital headaches and spasming in the lower back.  Dr. Klimow diagnosed lumbosacral back pain; lumbosacral back radiculopathy symptoms right lower extremity; right lower extremity numbness and tingling; lumbosacral back disc protrusions; L4 - L5 neural foraminal narrowing right greater than left; thoracic pain; thoracic strain; scoliosis; headaches; and nausea.  Dr. Klimow released the employee to return to full-time desk work with restrictions to include no direct patient contact and the ability to alternate position between walking, standing and sitting, as needed for comfort; the employee was permitted to lift occasionally up to five pounds and frequently no more than two and a half pounds.
  

On January 18, 2007, Cythnia Kahn, M.D., performed a selective nerve root block at L4.  The pre and post-op diagnosis were both degenerative disc disease, ruptured disc at left 2-3 and right L4-5, lumbar radiculopathy.
  AN MRI of the employee’s lumbar spine was taken on January 24, 2007.  The MRI revealed a large, far left lateral disc osteophyte complex at L2 - 3, which narrows the left neural foramen and abuts the exiting left L3 nerve root; eccentric disc bulging at L4 - 5, which enters the right neural foramen resulting in at least moderate stenosis; and S- type lumbar scoliosis.
  Electrodiagnostic studies were conducted on January 31, 2007; selected muscles of the bilateral lower extremities and bilateral lumbosacral papaspinal muscles were tested, showing no evidence of acute or chronic radiculopathy.

On February 2, 2007, Dr. Kahn administered a lumbar facet joint injection at L3-L4, L4-L5, and L5-S1, which provided the employee significant improvement in her low back pain.  Upon review of an MRI
 of the employee’s lumbar spine, recently taken, Dr. Kahn noted severe degeneration of the L4 - L5 lumbar disc.  Dr. Kahn indicated this was a long-standing and progressively degenerative condition that did not appear to be an acute phenomenon.  Dr. Kahn recommended a neurosurgical evaluation to determine if fusion or other surgical procedure would be beneficial to the employee.
  On February 5, 2007, the employee reported that since having the injection, her lower back pain increased, with pain radiating into the legs, as well as bilateral knee pain.  The injection appeared to have decreased muscle spasms and cramping in the employee’s legs.  The employee continued to have headaches, which occurred with prolonged sitting or a change in position; the discomfort radiated from her low back up the spine to the top of her head.  Based upon the several hours of relief the employee experienced after the facet steroid injections, Susan Klimow, M.D., indicated the employee had a therapeutic response consistent with facet syndrome.  Based upon the employee’s complaints of multi-joint discomfort, Dr. Klimow ordered an arthritic panel, prescribed medication and restricted the employee from work.

On February 8, 2007, the employee contacted Dr. Klimow reporting an episode of incontinence.  She was directed to Providence Emergency Room.  The emergency record noted the employee has a history of L2 and L4 herniated discs from past injuries; however, upon lifting a patient to a chair, the employee felt sharp pain and nausea instantly.
  

Timothy Cohen, M.D., evaluated the employee on February 8, 2007, for back pain and bowel and bladder incontinence developed after lifting a patient, and diagnosed hemangioma, spinal cord.  Based upon the studies available for Dr. Cohen to review, he identified a cavernous malformation of the spine cord at T5 that hemorrhaged.  He ordered additional MRIs of the cervical, lumbar and thoracic spine.  Results of the thoracic spine MRI revealed a cavernous hemangioma with bleeding.  The employee was admitted to the Intensive Care Unit.

On February 9, 2007, an additional MRI of the thoracic spine was taken.  The MRI revealed an 
11 mm thoracic cord lesion centered at the T5 level.  Dr. Winn indicated increased T1 signal was present, which was compatible with hemorrhage.  Differential considerations did not change; the most likely being cavernoma or other small arteriovenous malformation; and the secondary and less likely consideration was hemorrhage primary cord.

On February 21, 2007, Dr. Cohen, in a surgical procedure, excised an intramedullary spinal cord lesion, consistent with a cavernous malformation.  The preoperative and postoperative diagnoses remained identical, “thoracic cavernous malformation with transient intermittent motor strength loss in the right lower extremity and fecal and urinary incontinence with demonstration of the hemorrhage on previous MRI.”

At the employer’s request, neurosurgeon Daniel Meub, M.D., reviewed the employee’s medical records.  He opined the employee sustained a lumbosacral strain as a result of the January 7, 2007 work injury.  He indicated this was superimposed upon the employee’s pre-existing degenerative disc disease at L2-3 on the left, as shown on a pre-injury lumbar MRI.  Based upon the fact he did not observe any changes in the employee’s MRI, that her neurological examination was normal, that she had similar symptoms in the past, and he found the mechanism of injury consistent with a strain.  His diagnosis of the employee’s January 7, 2007 work injury was musculoligamentous strain.  He was under the impression that the employee did not aggravate her pre-existing condition, but merely had temporary symptoms from a strain injury.  He expected her symptoms would subside, leaving no permanent condition from the work injury.  

In Dr. Meub’s opinion, the cavernous angioma and related surgery of February 21, 2007, were unrelated to the employee’s work injury.  Dr. Meub indicated the need for the surgery was due to the overwhelming evidence of cord dysfunction, bladder and bowel incontinence, as well as trace weakness; and the surgery was reasonable and necessary.  Further, he acknowledged that facet injections are helpful in chronic degenerative disc problems, such as the employee’s; however, he surmised that the injections received by the employee were not to treat her work injury, but rather her pre-existing chronic back problems.  With regard to the employee’s January 7, 2007 work injury, Dr. Meub opined that strain injuries are self healing and that any further medical treatment was not reasonable or necessary.
  

Dr. Cohen had an opportunity to review Dr. Meub’s report and dismissal of the employee's cavernous malformation and hemorrhage as not being exacerbated by her January 7, 2007 work injury.  Dr. Cohen, on the other hand, recognized that the employee was handling a very difficult patient at the time of her injury and he indicated that Valsalva increased venous pressure, which could cause an exacerbation and hemorrhage.  Dr. Cohen further explained, as follows:

This is demonstrated quite frequently with vascular malformations of the central nervous system in people who are having bowel movements and have aneurysms or subarachnoid hemorrhage or venous hypertensive type hemorrhages in the subarachnoid space during sex.  The correlation there is that lifting a patient or struggling with the patient would increase the intravascular pressure and could contribute to a hemorrhage.  While I certainly was not following the patient at the time, this is a reasonable explanation, given the course of events and the deterioration.

On August 10, 2007, at the employer’s request, urologist Greg Lund, M.D., and Dr. Meub, evaluated the employee.  A portion of the history of the employee’s injury was reported as follows:

For the first week after her injury she had some right leg numbness, weakness and buckling of her knees, which was fairly constant with no associated urinary symptoms.  The second week she felt worse.  She reports an EMG that was normal and she took the facet injections then.  She felt better for a couple of hours, but later became very symptomatic with severe pain.  She had difficulty getting up the 
stairs . . . .  She reports having a full bladder and as she was trying to go up the steps she lost control.  She also had a loss of bowel and bladder function shortly thereafter.  This was her only episode incontinence of stool, and she was on numerous medications at that time. . . .  She denies any numbness in her extremities or perineum at any time.

By February 12, 2007, it was reported, the employee experienced no further urinary incontinence.

Dr. Lund opined the January 7, 2007 injury was not the substantial cause of the employee's urinary urgency and incontinence.  To Dr. Lund, the injury appeared to have been an exacerbation of 
pre-existing low back degenerative changes, unrelated to the cavernous hemangioma found in the employee's thoracic spine.

On November 1, 2007, Timothy Cohen, M.D., noted that, neurologically, the employee’s lower extremity motor function remained stable; however, she had numbness in the right L5 dermatome.  He indicated an MRI showed L4-5 spondylolisthesis and right far lateral disc herniation; and that flexion / extension films from October 29, 2007, showed anterolisthesis with reduction in retrolisthesis with extension.  Given his diagnosis of L2-3 degenerative disc disease with modic changes and a disc herniation, far laterally on the left; and lumbar spine disease, demonic on the right with L4-5 spondylolisthesis, Dr. Cohen recommended the employee undergo L4 and L5 laminectomies, facetectomies, discectomies and fusion anteriorly and posteriorly, with segmental instrumentation and posterolateral fusion with bone morphogenic protein.  Dr. Cohen identified a cervical thoracic junction cyst, for which he desired a work-up prior to making further recommendations.
  

Dr. Meub reviewed the employee’s medical records from October and November, 2007, which did not alter his opinions of April 4, 2007 or August 10, 2007.  Dr. Meub reiterated that the January 7, 2007 injury was not the substantial cause of the need for the currently proposed lumbar spine surgery.  He opined that if there is a need for surgery, it is due entirely to the employee’s pre-existing lumbar degenerative disc disease.  He held to his opinion that the employee incurred nothing more than a strain, which was self-limiting, but did not accelerate, cause, or aggravate her lumbar degenerative disc disease.  Dr. Meub opined that the cervicothoracic junction cyst was unrelated to the January 7, 2007 injury.  He admitted that the cause of cervicothoracic junction cysts is unknown, but opined that the cause was clearly in no way related to the employee’s lumbar musculoligamentous strain injury.

III. PROCEDURAL HISTORY

The employee filed a petition for an SIME on June 12, 2007
  A pre-hearing conference was held on June 14, 2007, at which time the employer had not stipulated to an SIME.  On June 26, 2007, the employer requested modification of the pre-hearing conference summary, for the purposes of clarification of what had transpired at the pre-hearing.  The employer requested acknowledgement that the parties determined it important to learn of the physical restrictions imposed upon the employee due to her current condition and if the employee would be able to travel by air without compromising her medical condition.

The employer further noted that the parties were in agreement that due to the complex nature of the employee’s condition, cavernous hemangioma, it was necessary that the SIME be conducted by a physician familiar with this specialized area of treatment in neurosurgery.  The employer desired recognition of the agreement that at the next pre-hearing, the parties would submit the names of proposed SIME physicians for the Board Designee’s consideration.

A pre-hearing was held on June 28, 2007.  The pre-hearing conference summary records the parties stipulated to the examination being conducted by a neurosurgeon with expertise in “the employee’s condition.”  Further, the parties agreed to submit the names of physicians by July 20, 2007; and the Board’s Designee determined that she would select a physician to conduct the evaluation after consideration of the physician’s on the Board’s SIME list and the names of the physicians submitted by the parties.

After selecting a physician from the Board’s SIME list, on October 27, 2007, the Board Designee scheduled the SIME with Bruce McCormack, M.D.,
 to be held on January 21, 2008.  
Dr. McCormack was instructed that in forming his opinion and answering the questions, he was to use the standard of a “reasonable degree of medical probability.”  This standard was then defined for Dr. McCormack.  The following questions were posed to Dr. McCormack:

1. What is the medical cause for each complaint or symptom?

2. Which complaints or symptoms are or are not related to the 01/07/2007 injury and what is the basis for your opinion?

3. Did the 01/07/2007 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability?

a. If so, did the aggravation, acceleration or combining with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the injury as a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition?

c. If not, do you have an alternate cause for the current condition?

4. Please provide your opinion regarding whether or not the employee’s injury of 01/07/2007, when she and a co-worker were attempting to keep a restrained patient from falling out of bed, was the substantial cause of her cavernous hemangioma, or its exacerbation or acceleration, and / or need for medical treatment/surgery?  Please provide the basis for your opinion.

5. Please provide your opinion regarding whether or not the employees’ injury of 01/07/2007, when she and a co-worker were attempting to keep a restrained patient from falling out of bed, was the substantial cause of her lumbar spine condition, its exacerbation or acceleration, and / or need for medical treatment/surgery?  Please provide the basis for your opinion.

6. Please provide your opinion regarding whether or not the employee’s injury of 01/07/2007 is still the substantial cause of her lumbar spine symptoms, claimed disability and need for medical treatment/surgery?  Please provide the basis for your opinion.

7. Please provide your opinion regarding whether or not the employee’s injury of 01/07/2007 is still the substantial cause of her cavernous hemangioma symptoms, claimed disability and need for medical treatment/surgery?  Please provide the basis for your opinion.

8. In reviewing the incident and emergency room reports of 01/07/2007, which describe the new onset of symptoms  (pages 0493-0500), sharp low back pain (higher than before), headache, nausea, left thigh weakness, right breast pain, would you describe these symptoms as aggravators of the patient’s existing low back problem (i.e. scoliosis and degenerative disc disease)?

9. In reading Dr. Klimow’s reports from 01/08/2007 through 02/08/2007 (pages 0502-0579) when they state that the patient repeatedly reported headaches, intrascupalary pain radiating to the right arm and chest, legs that “fall” out from under her, increased back pain even though a repeat lumbar MRI showed no changes, would you have considered these symptoms as signs of a thoracic injury?

10. As the patient deteriorated and lost bladder and bowel control on 02/08, one month after the work injury, and the thoracic MRI reports showed a small hemorrhagic intramedullary T5 cord lesion (page 0596) suggesting a cavernous malformation, would you agree the patient’s symptoms “HA, right intrascapular pain radiating to right breast, leg weakness and pain,” are related to the work injury of 01/07/2007, thus aggravating the hemangioma, causing it to become symptomatic?

11. To your knowledge, would small amounts of blood from a vessel leaking into the epidural space cause symptoms the patient was having in January and February 2007?

12. If the patient was able to work full-time as a critical care nurse for the past ten years with her longstanding low back history, would the incident of 01/07/2007 be considered an aggravation of her pre-existing condition and be the cause of her physical inability to return to critical care nursing at this time?

13. Do you agree with Dr. Cohen (page 0887) when he states that “Valsalva increased venous pressure could cause an exacerbation and hemorrhage” of the cavernous malformation?

14. Are you able to identify an alternate explanation for the employee’s condition, one that excludes the employee’s on-the-job injury as being a causal factor in the condition which required treatment?  Please explain and provide a basis for your opinion.

IV. PARTIES’ ARGUMENTS

The parties in the instant matter agree that a dispute exists sufficient to warrant an SIME pursuant to AS 23.30.095(k).  Both the employee and the employer are in further in agreement that, considering the employee’s condition, the SIME should be postponed and rescheduled after the employee receives consent from her treating physician to travel.  Further, both parties raised concerns regarding the questions developed by the Board Designee in consideration of the 2005 amendments to the Alaska Workers’ Compensation Act (“Act”).  The employee and the employer are both interested in posing questions to the SIME physician that address the appropriate legal standard articulated in AS 23.30.010.

The employee raised concerns regarding question three, contending that its subparts do not accurately reflect the new standard of AS 23.30.010.  The employee asserted that the SIME questions should request that the SIME physician identify and evaluate the relative contribution of different causes of the employee's disability or need for medical treatment; and ask, “In considering all of the different causes of the disability or need for medical treatment, was a work-related injury the substantial cause of the disability or need for medical treatment period?”  The employee argues that the definition of “a substantial factor” provided in Iverson v. Terrasound Ltd.,
 “one which was significant enough that reasonable people would regard it as a cause and attach responsibility to it,” should be provided to the SIME physician for consideration in answering the question.

The employee asserted that if her proposed questions proposed to the SIME physician, answers to address the legal standards of AS 23.30.010 will be met.  The employee argued that all other questions are important to explore the basis of the SIME physician's opinion.

The employer raised concerns regarding questions 2 through 4 and 8 through 13, asserting that these questions do not utilize the proper legal standard for injuries sustained after November 7, 2005.  The employer objects to utilization of questions using a non-statutory standard, such as question three, which asks whether or not the employee's symptoms are related to the January 7, 2007 injury, as opposed to asking whether or not the injury was the substantial cause of the employee’s condition.  The employer also objected to questions, such as question number 13, that ask if a possibility exists.  The employer maintains that such questions use neither the statutory standard nor the standard of a “reasonable degree of medical probability.”

The employer argues that questions posed to the SIME physician regarding causation must consider the Alaska Workers’ Compensation Appeals Commission's (“AWCAC”) dicta in footnote 28 to its decision in State of Alaska Department of Corrections v. Scott Dennis and Earthworks,
 in which the AWCAC noted, “To be ‘the substantial cause,’ in relation to others, necessarily implies that the employment is one of several substantial causal factors – but only one cause, relative to all the others, is ‘the substantial cause.’”
  The employer requests that the SIME questions reflect the change in legal standards.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board has previously held that the abuse of discretion standard applies to Board Designee decisions regarding SIME issues.
  Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act (“the Act”), the Alaska Supreme Court has interpreted this phrase to mean “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  In addition, an administrative agency’s failure to apply the controlling law may also constitute an abuse of discretion.
  The Alaska Administrative Procedure Act provides another definition for courts to utilize in deciding appeals of administrative agency decisions.  In contains terms similar to those utilized in the definition of “abuse of discretion,” but also includes the following reference to the “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal, Board decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard enumerated above, which incorporates the substantial evidence test.  As such, the Board applies the substantial evidence test to its own review of board designee decisions.
  In applying the substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . .must be upheld.”

As an initial matter, at hearing, the Board issued an oral order granting the parties’ joint request to postpone the SIME until the employee’s treating physician provided his approval for her travel.  In light of the entire record in this matter, to include the parties’ requests at pre-hearings to await the SIME appointment until after the employee received Dr. Cohen’s approval, the more recent recommendations made by Dr. Cohen and his identification of a cervical thoracic junction cyst, the Board finds the Board Designee’s scheduling of the SIME an abuse of discretion.  The Board shall order that the Board Designee wait to schedule the SIME with Dr. McCormack until after 
Dr. Cohen has released the employee to travel.

The parties have raised concerns regarding the questions posed to the SIME physician.  The Board finds that the Board Designee clearly directed the SIME physician to apply the standard of a “reasonable degree of medical probability” in forming his opinion and answering the questions.  In this respect the Board finds no abuse of discretion.  However, the questions developed by the Board Designee do not adequately apply the controlling law of AS 23.30.010 in a manner that will supply the Board with information that will inure to our benefit in determining the merits of the instant matter.  

One purpose of an SIME is to assist the Board when, as in this case, there are significant differences of opinion between the parties' physicians.  As such, an SIME is an administrative tool meant to facilitate the resolution of disputed claims.  It is an evaluation controlled and governed by the Board in reliance upon the exercise of discretion by its Designees.
  

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Based upon AS 23.30.135, and the Board’s extensive review of the entire medical record in this matter, we shall direct the Board Designee to ask Dr. McCormack the following questions on the Board’s behalf:  

1. What is the medical cause for each complaint or symptom?

2. Please identify the employee’s complaints and symptoms for which the 01/07/2007 work injury is a substantial factor?

3. Please identify any other substantial factors contributing to the employee’s complaints or symptoms.

4. In considering these substantial factors, what is the substantial cause of the employee’s symptoms and complaints?

5. In considering these substantial factors, what is the substantial cause of the employee’s need for medical treatment?

6. Did the 01/07/2007 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability?

a. If so, did the aggravation, acceleration or combining with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the injury as the substantial factor in the aggravation, acceleration, or combining with the pre-existing condition?

c. Please identify and evaluate the relative contribution of different causes of the disability.

d. Please identify and evaluate the relative contribution of different causes of the need for medical treatment.

e. Considering all the contributing causes of the employee’s disability, which is the substantial cause of the employee’s disability?  

f. Considering all the contributing causes of the employee’s disability, which is the substantial cause of the employee’s need for treatment?  ?

7. Please provide your opinion regarding whether the nerve root blocks administered to the employee on January 18, 2007, could have caused, exacerbated or accelerated the employee’s cavernous hemangioma?  If so was this the substantial cause of the employee’s need for medical treatment?

8. Please provide your opinion regarding whether the facet steroid injections administered to the employee on February 5, 2007, could have caused, exacerbated or accelerated the employee’s cavernous hemangioma?  If so was this the substantial cause of the employee’s need for medical treatment?

9. Please provide your opinion regarding whether or not the employees’ injury of 01/07/2007, when she and a co-worker were attempting to keep a restrained patient from falling out of bed, was the substantial cause of her cavernous hemangioma, claimed disability and / or need for medical treatment/surgery?  Please provide the basis for your opinion.

10. Please provide your opinion regarding whether or not the employees’ injury of 01/07/2007, when she and a co-worker were attempting to keep a restrained patient from falling out of bed, was the substantial cause of her lumbar spine condition, claimed disability and need for medical treatment/surgery?  Please provide the basis for your opinion.

11. Please provide your opinion regarding whether or not the employee’s injury of 01/07/2007 is still the substantial cause of her lumbar spine symptoms, claimed disability and need for medical treatment/surgery?  Please provide the basis for your opinion.

12. Please provide your opinion regarding whether or not the employee’s injury of 01/07/2007 is still the substantial cause of her cavernous hemangioma symptoms, claimed disability and need for medical treatment/surgery?  Please provide the basis for your opinion.

13. In reviewing the incident and emergency room reports of 01/07/2007, which describe the new onset of symptoms  (pages 0493-0500), sharp low back pain (higher than before), headache, nausea, left thigh weakness, right breast pain, would you describe these symptoms as aggravators of the patient’s existing low back problem (i.e. scoliosis and degenerative disc disease)?

14. In reading Dr. Klimow’s reports from 01/08/2007 through 02/08/2007 (pages 0502-0579) when they state that the patient repeatedly reported headaches, intrascupalary pain radiating to the right arm and chest, legs that “fall” out from under her, increased back pain even though a repeat lumbar MRI showed no changes, would you have considered these symptoms as signs of a thoracic injury?

15. As the patient deteriorated and lost bladder and bowel control on 02/08, one month after the work injury, and the thoracic MRI reports showed a small hemorrhagic intramedullary T5 cord lesion (page 0596) suggesting a cavernous malformation, would you agree the patient’s symptoms “HA, right intrascapular pain radiating to right breast, leg weakness and pain,” are related to the work injury of 01/07/2007, thus aggravating the hemangioma, causing it to become symptomatic?

16. To your knowledge, would small amounts of blood from a vessel leaking into the epidural space cause symptoms the patient was having in January and February 2007?

17. If the patient was able to work full-time as a critical care nurse for the past ten years with her longstanding low back history, would the incident of 01/07/2007 be considered an aggravation of her pre-existing condition and be the cause of her physical inability to return to critical care nursing at this time?

18. Do you agree with Dr. Cohen (page 0887) when he states that “Valsalva increased venous pressure could cause an exacerbation and hemorrhage” of the cavernous malformation?  If so, was the 01/07/07 work injury, to a reasonable degree of medical certainty, the substantial cause of an exacerbation and hemorrhage of the cavernous malformation and / or need for medical treatment?

19. Are you able to identify an alternate explanation for the employee’s condition, one that excludes the employee’s on-the-job injury as being the substantial cause in the condition which required treatment?  Please explain and provide a basis for your opinion.
The Board directs the Board Designee to inform Dr. McCormack that “substantial” means a cause to which a reasonable person could assign responsibility.  “The substantial cause” means that substantial cause of injury, in relation to all substantial causes, to which a reasonable person would assign responsibility for the employee’s claimed disability or need for medical treatment.  


ORDER
1. Upon receipt of Dr. Cohen’s medical authorization for the employee to travel to the SIME appointment, the Board Designee shall schedule the appointment with Dr. McCormack.

2.  Pursuant to AS 23.30.135, the Board Designee shall pose the questions to Dr. McCormack as outlined in the Board’s Decision and Order.

Dated at Anchorage, Alaska on January 11, 2008.
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Janet Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� 1/8/07 Report of Occupational Injury or Illness.


� 1/12/87 and 5/20/87 St Luke’s Hospital, Immediate Care, Chart Notes.


� 10/21/88 Fargo Clinic, Radiology Report, Mark Ottmar, M.D.


� 7/24/95 Merit Care, Chart Note, Jeff Peterson, M.D.


� 7/31/95 Chart Note, Dr. Peterson.


� 7/31/95 Merit Care Clinic, Neurological Consultation, Donald Larson, M.D.


� One report mentions pain radiating into both legs; one reports the employee denies radiation into her hips or into her legs.


� 8/15/95 Emergency Center Record.


� 8/16/95 Progress Note, Dr. Larson.


� 10/11/95 Lumbar Myelogram, Nathaniel Karling, M.D.


� 1/29/96 Merit Care Neuroscience, Neuropsychological Consultation, Mr. Swenson.


� 2/8/96 Merit Care Hospital Coordinated Treatment Center , Pain Clinic Outpatient Services, Kanagasabai �Muthu, M.D.


� 5/8/96 Occupational Therapy / Work Hardening Outpatient Discharge, Bryce Nelson, OTR.


� 5/9/96 Merit Care, Neuroscience, Progress Report, Dr. Larson.


� 5/17/97 Merit Care Medical Center, Film Study, Dr. Stallman.


� 12/18/97 Merit Care Clinic, Neuroscience, Progress Report, Dr. Larson.


� See 10/26/98 Clinic Chart, Merit Care Hospital; and 1/19/99 Clinic Chart, Internal Medicine, Merit Care Hospital.


� 6/12/01 New Patient Comprehensive Examination, Merit Care Southpointe Chiropractic Medicine, Thomas Solien, D.C.  See also 6/19/01 Chart Note, Dr. Solien; 6/26/01 Chart Note, Dr. Solien.


� 8/6/01 MRI Lumbar Spine.


� 8/14/01 Clinic Chart Note, Dr. Solien.


� 8/21/01 Neurosurgical Consultation, Merit Care Clinic Neuroscience, Robert M. Johnson, M.D.


� 10/17/01 Follow-Up Evaluation Report, Low Back Rehabilitation Program.


� 10/17/01 Clinic Chart Note, Merit Care Neuroscience Neurosurgery, Dr. Johnson.


� 10/18/04 Santa Rosa Medical Center Emergency Department Report.


� 1/7/05 Chart Note, Dr. Hjerpe.


� 10/21/06 Case History, Curzie Chiropractic, Dr. Foley.


� 11/30/06 MRI Lumbar Spine Report, Dr. Sisk.


� 12/19/06 Referral Form, Anchorage Neurological.


� 12/1/01 Procedure Report, Dr. Chandler.


� 1/7/07 PAMC Emergency-Room Note, Meganne Hendricks, M.D.


� 1/7/07 Providence Health System, Emergency Record.


� 1/8/07 New Patient Evaluation - Intake and History, A.A. Pain Clinic, Inc.


� 1/8/07 Initial Evaluation, Dr. Klimow; See also, 1/8/07 Work Status Report, Dr. Klimow.


� 1/18/07 Procedure Report, Injection of the Nerve Root of Right L4, Alaska Spine Center, Dr. Kahn.


� 1/24/07 MRI Lumbar Spine, W. Bryan Winn, M.D.


� 1/31/07 EMG Findings, Dr. Klimow.


� Magnetic Resonance Image.


� 


� 2/5/07 Office Visit Chart Note, Dr. Klimow.


� 2/8/07 Providence Health System, Emergency Record. 


� 2/8/07 PAMC Emergency Room Note, Anson Cheng, M.D.  See also, 2/8/07 MRI Spine Thoracic, David �Moeller, M.D.


� 2/9/07 MRI Spine Thoracic, Dr. Winn.


� 2/21/07 PAMC Operative Proc Note, Dr. Cohen.


� 4/4/07 EME Records Review Report, Dr. Meub.


� 6/8/07 Follow-up Evaluation, Dr. Cohen.


� 8/10/07 EME Report, Dr. Meub and Dr. Lund, at 2.


� Id., at 5.


� Id., at 6.


� 11/1/07 Chart Note, Dr. Cohen.


� 12/12/07 EME Records Review Report, Dr. Meub.


� 6/12/07 Petition.


� 6/26/07 Letter from Christi Niemann to Joireen Cohen, Alaska Workers’ Compensation Board.


� Id.


� 6/28/07 Pre-hearing Conference Summary.


� According to Dr. McCormack’s “Credentials,” he is the Director of the Neurospine Institute and treats patients with complicated spinal disorders.  Dr. McCormack has a particular interest in the formerly correction and the treatment of tumors of the spine.  In 1986, he had articles on subarachnoid hemorrhage published in Brain Research and Neurosurgery.  He contributed to an abstract presented at the 11th International Joint Conference on Stroke and Cerebrocirculation in 1986, entitled, “Activation of the locus coeruleus after subarachnoid hemorrhage.” 


� 10/27/07 Letter to Bruce McCormack, M.D., from Joireen Cohen, Alaska Workers’ Compensation Board.


� AWCB Decision No. 07-0350 (November 19, 2007).


� AWCAC Memorandum Decision No. 036 (March 23, 2007).


� The actual language of AS 23.20.010 with relation to “the substantial cause” states as follows: “Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment. 


� See Keith v. Norton Sound Health Corp., AWCB Decision No. 03-0175, at 5 (finding that AS 23.30.108(c) applied to a board designee decision to order an SIME);  Groom v. State, AWCB Decision No. 02-0217 (Oct. 24, 2002) (applying the abuse of discretion standard to a board designee’s selection of an SIME physician).


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); see also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).


� See Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


� AS 44.62.570(b)-(c).


� See, e.g., Groom, AWCB Decision No. 02-0217, at 9.


� Miller v. ITT Srvs., 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� See Gamez v. United Parcel Service, AWCB Decision No. 05-0289 (November 8, 2005); Groom v. State of Alaska, Department of Transportation, AWCB Decision No. 02-0217 (October 24, 2002).
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