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	FINAL DECISION AND ORDER

AWCB Case No.  200516669
AWCB Decision No.  08-0018
Filed with AWCB Anchorage, Alaska

on January 31, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional benefits on June 28, 2007 and October 30, 2007 at Anchorage, Alaska.  Attorney William Soule represented the employee.   Attorney Trena Heikes represented the employer and insurer.  We kept the record open to allow for circulation of significant depositions and submission of a final, comprehensive affidavit of attorney’s fees.  We closed the record on December 20, 2007 when we next met.  


ISSUES
1. Did the employee provide timely notice of his alleged injury to the employer under AS 23.30.100?

2. Whether the employee is entitled to additional temporary total disability (TTD) from December 1, 2005 and continuing, under AS 23.30.185.  

3. Whether the employee is entitled to additional medical benefits and associated transportation costs under AS 23.30.095.  

4. Whether the employee is entitled to associated penalty and interest under AS 23.30.155 and 8 AAC 45.142.

5. If any benefits are awarded above, whether to award attorney’s fees and costs under AS 23.30.145.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issues currently before us.  The employee was born in March of 1944 and enjoys a rich and varied personal and medical history.  For purposes of this decision, we will first provide a brief history of the employee’s claimed industrial injury of July 11, 2005.  Next we will provide a summation of the employee’s relevant personal and medical history, prior to July 11, 2005.  Finally, we will provide a summation of the employee’s relevant personal and medical history post July 11, 2005.  

The Alleged Industrial Injury of July 11, 2005. 

In his Report of Occupational Injury or Illness signed and dated September 22, 2005 (ROI), the employee claims his injured his back on July 11, 2005 while working for the employer as a pilot.  According to the ROI, the employee was hired by Gary Porter, the employer’s owner and director of operations on June 1, 2005 to fly charters out of Homer at a salary of $6,000.00 per month.  In his ROI the employee claims he injured his back on July 11, 2005 refueling a plane before a charter.  The employee described the mechanism of injury as follows:  “The dock hand (Jim) position[ed] ladder to fuel the tip tanks on the Beaver.  I with fuel hose in hand, I started up the ladder Jim had it to[o] close at about 5 feet.  The plane moved.  Wing tip hitting me in the chest knocking me off the ladder, landing off balance and very hard.”   In the “If you doubt validity of claim, state reason” section, Mr. Porter stated:  “Worked 6/1/05 to 9/23/05.  Performed job well.  No mention of injury.  1st reported without mention of injury.  No further mention of injury until last [date] of employ.”
  

In his December 6, 2005 recorded statement, his April 26, 2006 deposition, and at the June 28, 2007 hearing, the employee testified consistently with his ROI.  The employee testified he was about five or six feet up the ladder trying to refuel the wing tip tanks of the float plane he was scheduled to fly that day.  He testified that Jim had positioned the ladder for him, and that the plane was improperly tied up to the float dock.  He testified that the wind shifted the plane and the wing hit him in the chest, knocking him from the ladder.  He landed on the dock “hard” primarily on his right side.  When he landed, he said “Damn, that hurt.”  He believes Jim heard him.  After getting knocked off the ladder, testified:  “Other than saying damn, that hurt, I kind of stood up, shook it off, went back up the ladder and fueled the airplane, went to work.”  (Hearing transcript, pages 30 - 32).  

The employee testified that by the next day or the day after, he told his immediate supervisor and the chief pilot, Eric Lee, “That I’d been knocked off the ladder, that it hurt like the dickens when I landed and that the next day I didn’t feel too bad, but I wanted to have it evaluated and would keep an eye on it and see what happened.”  He said at that time that Eric did not tell him to get medical attention or fill out a ROI, and that he as well didn’t think that he needed medical treatment.  (Id. at 42 - 43).  

The employee testified that Mr. Porter overheard himself and Eric talking about the incident around mid-July and “I told him what happened and his comment was that’s not good and I said, no it’s not good.”  Mr. Porter did not have the employee fill out an injury report or seek medical attention.  At the end of the season, the employee testified that he tendered the ROI to Mr. Porter on September 22, 2005;  when he did, Mr. Porter “said this is bullshit.”  (Id. at 44, 50).  

Jim Duncan, a mechanic for the employer for six years, testified at the June 28, 2007 hearing.  He testified he was working with the employee at the time of the July 11, 2005 incident.  Mr. Duncan described the events as follows:  

He climbed up the ladder, got two or three steps up and turned around and jumped back down.  I believe the ladder was a little too close under the wing.  The wing was there and he couldn’t get up fully up the ladder.  Turned around and jumped back onto the dock.  

He’s testified that he said to you, looking you in the eye and said, damn, that hurt.  Did he say anything like that?  

No.  

Did he say anything at all?

Not that I recall.  He just repositioned the ladder and climbed up.  

Would you recall if said that hurt.  

I think so, yeah.  

What would you have done if he had said that hurt?

I would have said are you okay.  It didn’t appear to me that he was injured whatsoever.  He just simply moved the ladder back, climbed back up and finished doing it.  

How significant was that event?

Very insignificant, I felt.  

(Id. at 219 - 220).  

Mr. Duncan testified that during July, August and September, the employee did not appear to be limited or stiff in his activities, never appeared to be in pain, and never complained of any back pain.  He recalls that after July 11, 2005, the employee ran at least once, and recalls the employee would often tell him how many miles he biked the previous day.  (Id. at 221 - 222).  

Eric Lee, the chief pilot for the employer for five years, also testified at the June 28, 2007 hearing.  He testified that he would have advised the employee that any time an employee feels like they are hurt, an injury report must be filled out.  Regarding the July, 11, 2005 incident, Mr. Lee testified as follows:  

I remember Bill coming to me and saying he jumped off the ladder and asking if he was all right.  He said yes, so I left it at that.  

. . . 

Why was he reporting if he wasn’t reporting an injury?

At the time I just figured it was maybe talking out loud to himself, like, well, I just jumped off the ladder, I need to do something else with the ladder so I don’t have to jump off next time.  

Move the ladder or something?

Move the ladder perhaps to a better location.  

. . . 

And you specifically asked him if he’d been hurt and he said he was . . .

Yeah, asked him if he was all right 

And he said he was fine?

Said he was fine.  

(Id. at 232 - 232).  

Mr. Lee also testified that he never observed the employee have any problems or any physical difficulties.   He said the employee never again mentioned the July 11, 2005 incident (Id. at 235 - 236).  Mr. Lee testified that on September 22, 2005, at the end of the season, he was at Mr. Porter’s office / apartment when the employee arrived.  He stated the employee first gave Mr. Porter a letter of recommendation that the employee had prepared, Mr. Porter reviewed it and signed it, and returned it to the employee.  Then the employee handed Mr. Porter the ROI, which he reviewed and returned to the employee.  (Id. at 233).  Mr. Lee testified that after the employee was laid off for the season and decided to move, he purchased a 100 pound desk from the employee.  The employee assisted Mr. Lee in moving the desk down a flight of stairs and into a pickup truck.  (Id. at 183).  


Gary Porter also testified at the June 28, 2007 hearing.  He stated that the employee was a well accomplished, and good pilot.  Mr. Porter also stated that at the time the employee was laid off, there was no concrete work contracts in place, but later that fall Mr. Porter was awarded some federal contract work.  He testified that on September 22, 2005, the employee came to the office/apartment, and handed him a letter of recommendation that the employee had authored.  Mr. Porter testified he signed it and gave it back to the employee.  Then the employee handed him the ROI, which Mr. Porter returned after filling in most of the employer’s section of the ROI.  He returned the employee’s carbon copy of the ROI, and later filled in “box 47”.  Mr. Porter testified he told the employee, “this is bullshit.”  He filled the rest of the ROI (“box 47”), because at the time the employee was at the office, he was “upset.”  He stated that he was unaware of any alleged injury or incident on July 11, 2005, until September 22, 2005.  Mr. Porter testified that he recalls discussing with the employee an issue about properly securing or tying up the float plane, and he recalled telling the employee that it was the pilot’s responsibility to make sure the plane was secured.  The employee never mentioned anything about a ladder, or jumping off a ladder.  He recalled the employee jogged and biked often over the course of the summer.   (Id. at 192 - 203).   

Jeanne Porter, Gary Porter’s spouse and co-owner of the employer, testified by deposition on July 17, 2007.   She testified that she oversaw all the operations for the employer, including the office duties.  She testified that sometime at the end of September, the employee came to the office and request the ROI form.  She testified that she was shocked and horrified.  She gave him the paperwork, and advised him that the report was late.  He subsequently took the paperwork, filled it out, and then went to Mr. Porter’s office.  She recalls the employee being extremely active and never presenting as if he were in pain or demonstrating signs of an injury.  She recalls seeing the employee jogging and biking over the course of the summer.  (Jeanne Porter dep. at 3 - 13).  

Relevant History Prior to July 11, 2005. 

The employee has consistently denied having ever injured his back (Transcript at 161 - 162).  The employee admitted that he was in a rear-end automobile accident in Anchorage on February 20, 1995, for which he had sought medical treatment.  He received an insurance settlement from the other driver’s insurance of approximately $6,000.00.  The employee testified that he did not recall the accident until the employer’s counsel reminded him of it, and he doesn’t recall which body part he received compensation for, and has not provided information as to with whom he treated.  (Id. at 164 - 166).  

The employee testified that in November, 2004, he was working for Warbelow’s Air Service and he injured his right knee.  The employee also discussed his injured knee with his supervisor there.  The employee did not fill out his report of injury until January of 2005, after his employment ended.  The employee subsequently left Alaska.  Ultimately, the employee was evaluated by William Shanks, M.D., of Spokane Washington, on October 4, 2005, at the request of Warbelow’s insurance carrier.  (Id. at 146 – 147, 109).  The employee was released to return to work relevant to his 2004 knee injury on May 15, 2005, and started with this employer on May 16, 2005.  (Id. at 151).  

In a ROI completed and dated by the employee on February 16, 1989, the employee asserted he suffered a “torn forearm muscle on February 2, 1989, while working for Troy Air, in Barrow, Alaska, while loading a heavy sled in an airplane.  The employer attached a written “Employer’s Report” to the February 16, 1989 ROI, completed by Jeanne Wells, Troy Air’s vice-president, which provides as follows: 

Bill Kornell delivered the attached “Report of Occupational Injury or Illness” to Troy Air, Inc. on February 16, 1989 at 3:00 p.m.  Prior to receipt of this workers’ compensation form, Mr. Kornell had not notified Troy Air of the incident that he claims occurred on February 4, 1989 at Barrow, Alaska.  Mr. Kornell erroneously filled in Items 18 – 43.  Troy Air has no information on this alleged incident or injury. 

During the fall of 1988 while on a leave of absence, Mr. Kornell broke the same arm he now claims has “pulled muscles.”  The broken arm was not connected to his work with Troy Air.  Mr. Kornell continued working until Troy Air discharged him on February 7, 1989.  Following his discharge, Mr. Kornell met several times with Troy Air officers, employees and attorney in an attempt to be hired back.  On or about February 13, 1989, Mr. Kornell met with Troy Air’s director of operations, Sid Stone.  Mr. Stone told Mr. Kornell that he had reviewed the circumstances surrounding his termination and that the company would not reinstate him.  (Emphasis in original). 

On February 14, 1989, the FAA revoked Troy Air’s air carrier operating certificate on an emergency basis.  This action essentially eliminated the position that Mr. Kornell had previously held up until February 7, 1989.  

Prior to February 16, 1989, Mr. Kornell never mentioned the Barrow incident or complained that he had incurred a work-related injury.  Mr. Kornell continued to work out, lifting weights virtually every day with no apparent disability or impairment.  

Mr. Kornell has advised Troy Air that he met with his parole officer and the FAA following his discharge from Troy Air.  Mr. Kornell’s parole officer and/or the FAA may have discussed the reasons why he left Troy Air’s employment.  Mr. Kornell’s failure to mention his alleged injury as a reason for his termination of employment would appear to be a significant inconsistency with this workers’ compensation claim.  

In summary, Troy Air has no knowledge of the incident.  Although Mr. Kornell claims on the report of injury form that he notified Troy Air of the incident/injury on February 4, 1989, his claim cannot be verified by Troy Air’s chief pilot, its director of operations, its general manager, or any other employee or supervisor.  Troy Air is aware of no medical treatment or disability association with Mr. Kornell’s claim.  

Mr. Kornell has also filed for unemployment compensation, which appears to be inconsistent with his claim to a work-related injury.  

According to the employee’s web site, “Fitness After Fifty,” in his “experience counts” section, the employee lists the following past experiences:  “past bull riding champion of the world, participant in 7 national finals rodeos, recipient Sports Illustrated ‘award of merit’, recipient Oral Zumwalt ‘rookie of the year award’, award winning triathlete, Alaskan Bush pilot, 40+ years of sports and competition . . . the best is yet to come!”  

Relevant History Post July 11, 2005. 

The employee did not seek any medical attention for his back complaints while in Alaska.  The day after the alleged injury, the employee testified that he went on an approximately 15 mile bike ride.  (Transcript at 183).  He was able to ride 15  to 20 miles between seven and nine times after July 11, 2005.  (Id. at 37).  The employee testified that he was able to go on bike rides occasionally after July 11, 2005, but was not running.  (Id. at 137).  On September 22, 2005, the employee first tendered a letter of recommendation that Mr. Porter signed and returned.  Then the employee tendered his report of injury, and the employee testified that Mr. Porter acted “hostile.”  (Id. at 142).   The employee was able to help Mr. Lee with moving a 100 pound desk down a flight of stairs before he and his wife left to the Lower 48 on September 25, 2005.  

According to the employee’s log for September, 2005, he drove south to Spokane, Washington between September 25 and September 30, 2005 (5 days straight).  The employee then Saw William Shanks, M.D., on October 4, 2005, at the request of the insurer for Warbelows, regarding his knee condition.  Dr. Shanks also testified at the June 28, 2007 hearing.  The employee made no mention of back pain, and did not appear to have any problems with his back upon examination.  (Transcript at 95).  Dr. Shanks testified that if someone were suffering from lumbar back pain, it would be bothersome to travel long distances in a vehicle (1500 to 2000 miles).  (Id. at 99).  He testified that the employee advised him that he worked as a personal trainer.  (Id. at 100).  At the time that Dr. Shanks saw the employee, he found no evidence of a back injury and would not have ordered an MRI.  (Id. at 103).  The employee exhibited no pain behavior regarding his back on October 4, 2005, and Dr. Shanks opines that any back injury would be minor.  (Id. at 120).  

Kathleen Thomas, a friend of the employee’s for six years, testified a the June 28, 2007 hearing.  She visited with the employee and his spouse in the Spring of 2005 en route to Alaska, and in the Fall of 2005 upon his return.  She recalled the employee having some problems with his knee and back (Id. at 21).  She worked out with the employee in Spokane, and he was primarily coaching her.  (Id. at 23).  

In October of 2005, the employee relocated to the Tucson Arizona area and bought a house.  He took a two-day personal trainer seminar in Arizona.  (Kornell dep. at 103).  According to a Department of  Labor Entitlement Determination dated October 20, 2005, the employee was found entitled to unemployment benefits in the amount of $248.00 per week.  Also in October, the employee’s wife created a web site “Fitness After Fifty” advertising the employee’s certification as a personal trainer and availability to work for individual monthly custom fitness programs, including strength and balance and weight training. The employee also offered for sale a “core workout program” DVD, but he said that no DVD’s were ever sold.  (Transcript at 154 - 156).   

On October 21, 2005, the employee got a referral for an MRI from a doctor who was “as friend of a friend, and he called and ordered the MRI for me.”  (Kornell. at 93).   This request for a referral was the first treatment sought by the employee for his back regarding the July 11, 2005 incident.  The MRI was performed on October 21, 2005.  In his October 24, 2005 MRI report, Abelardo Sotelo, M.D., found: 

Presence of prominent multilevel degenerative change of the lumbar spine with most prominent discogenic end plate marrow signal change involving L2-3.  There is associated presence of moderate left neural foraminal stenosis and mild right neural foraminal stenosis and mild spinal canal stenosis at this level.  Minimal contact at the traversing left L3 nerve root secondary to broad based disc osteophyte is noted at this level.  

Moderate spinal canal stenosis at the L3-4 and L4-5 levels, most notable at the L4-5 level.  Prominent facet and ligamentum flavum hypertrophy is noted at this level.  There is presence of mild right neural foraminal stenosis at the L4-5 level.  No significant disc herniation is identified at any of the lumbar levels on the current study.  

The employee’s first substantive treatment for his low-back condition was with Matthew Wilson, M.D., on November 18, 2005.  Dr. Wilson noted in his “History” section:

Mr. Kornell is a 61-year-old gentleman who presents with four months of low back pain extending into his buttocks.  This does not extend below the buttocks.  This happened after a fall off a ladder.  He actually fell on his feet but he has been having severe back pain that has been getting worse since that time.  He has had no conservative therapy at this point.  Bending over hurts him the most.  Recliner is most comfortable.  He has no incontinence.  He has taken an occasional ibuprofen but his afraid of getting ulcer so he stopped taking them.  No chest pain, shortness of breath, visual changes, headaches, nausea or vomiting.  

Dr. Wilson prescribed Ibuprofen 400 mg twice per day and physical therapy.  Dr. Wilson’s November 18, 2005 prescription note prescribed “P. T. to lumbar spine 3 x wk for 4 wks”  and Ibuprofen.  Physical therapy began on November 28, 2005 based on Dr. Wilson’s referral.  Subsequently, the physical therapy notes indicate he treated on November 28, November 29, December 1, December 5, December 6, and December 8, December 12, December 13, and December 15, 2005.  On December 1, Dr. Wilson issued a “work release” but does not recall the circumstances under which it was given or requested, but he did not evaluate the employee that day.  (Dr. Wilson dep. at 17).  

Also on December 6, the employer’s adjuster, Bev Shuttleworth, took a recorded statement from the employee.  On December 8, 2005
 the employer controverted all benefits.  The controversion reasoned that the employee did not timely give notice of his injury to the employer.  

In his January 9, 2006 clinic note, Dr. Wilson recommended continued physical therapy.  In his January 9, 2006 letter “To Whom  It May Concern,” Dr. Wilson wrote:  

Bill Kornell is a patient I see for low-back pain.  As of our meeting on November 18th, Mr. Kornell was prescribed some conservative therapy for his back pain.  That included physical therapy.  Mr. Kornell made tremendous stride with physical therapy and it reduced his pain considerably.  Unfortunately he had to stop this therapy because of payment issues.  I am not aware of the specifics of this hang up but believe that he would greatly benefit from continued physical therapy.  It is rare to find a patient who responds so dramatically to therapy but clearly physical therapy would be preferable to doing an operation, both from the patient’s standpoint and from the financial standpoint.  

In response to a February 6, 2006 inquiry from Ms. Shuttleworth, Dr. Wilson responded on February 13, 2006, in pertinent part:  “Work activities likely aggravated pre-existing problem.  Do not know if it is treatment or not but he got substantially better with physical therapy.”  Dr. Wilson recommended “PT with modalities, possibly epidural injection, possibly back brace, possibly surgery” as possible future treatments.  

On July 27, 2006, Donald F. Condon, M.D., drafted a letter to Steven Griswold, M.D., Deputy Regional Flight Surgeon, in pertinent part as follows:  

This is in response to a letter I received from you dated July 17, 2006 regarding Airman William Lawrence Kornell, PI#0793087. 

This letter is unsolicited from the airman.  I have reviewed the correspondence between the two of you and have noticed that you have revoked his Airman Certificate.  .   .  . 

I have performed exams on Mr. Kornell both in April 2004 as well as 2006.  He has had multiple injuries primarily from bull riding but he has never missed work and his exam most recently and also in 2004 indicate that he has been completely capable of operating an aircraft.  

In another letter addressed “To Whom It May Concern,” Dr. Wilson wrote on August 14, 2006:

Mr. Bill Kornell is a patient I saw on two occasions for low back pain.  The patient was not a surgical candidate at the time that I saw him, most recently in January of 2006.  As of that time, I see no reason why he cannot continue working as a pilot.  Please afford him all courtesy in this manner.  

Dr. Wilson testified that he believes the mechanism of injury, as told by the employee, aggravated or caused the employee’s current back symptoms.  He believes this on a more probable than not basis.  (Dr. Wilson dep. at 40).  

The employer also asserted at hearing that the employee may have been working as a farrier (horseshoer).  Michael LaPointe testified via deposition on August 16, 2007.  He testified that he spoke to the employee anonymously and the employee advised that he was “Champion Farriers” and recommended a “Lucky Hurford” as a reference.  (LaPointe dep. at 5-6).  In his September 21, 2007 deposition, James Soderman, an investigator for the employer, testified that a “Lucky Hurford” in Arizona told him he would be pleased with the employee’s horse shoeing work.  (Soderman dep. at 5).  David “Lucky” Hurford, an acquaintance of the employee, testified via deposition on October 2, 2007.  He testified at page 12 that he’s never seen the employee shoe a horse.  Dustin Lara, an acquaintance of the employee, testified via deposition on October 2, 2007.  He testified at page 8 that he’s never seen the employee shoe a horse.  

Chris Weidendorner testified by deposition on August 9, 2007, regarding his “sub rosa” investigations of the employee.  We found the video provided by the employer to be rather innocuous and find we need not discuss it herein.  Alaska National Adjuster Jeanette Smith testified by deposition on August 9, 2007, that as a practice she is not required to pre-authorize medical treatment.   Alaska National Adjuster Geri Adamson testified by deposition on August 16, 2007, that as a practice she is not required to pre-authorize medical treatment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Whether Employee's claim is barred under AS 23.30.100(a). 

AS 23.30.100 provides:


(a)
Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b)
The notice shall be in writing, contain the name and address of the employee and a statement of the time, place nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.


(c)
Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.


(d)  Failure to give notice does not bar a claim under this chapter



(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;



(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;



(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).

The Supreme Court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.

In 2B A. Larson, The Law of Workmen's Compensation § 78.00 (1994), Professor Larson discusses the issues to be con​sidered when analyzing notice and claim periods.  


Under most acts, the employee must give his or her employer notice of injury as soon as practicable, or within a specified number of weeks or months, and must also file a claim for compensation with the administrative agency within a fixed period, usually one to two years.  Since the purpose of the notice requirement is to enable the employer to protect itself by prompt investigation and treatment of the injury, failure to give formal notice is usually no bar if the employer had actual knowledge or informal notice sufficient to indicate the possibility of a compensable injury, or if the employer furnished medical service or paid some compensation, or, in many jurisdictions, if the employer was not prejudiced by the lack of notice.  Moreover, because the law does not exact the impossible of the employee, lateness of both notice and claim may be excused for various reasons, included the following:  Impossibility of knowing that an apparently minor accident would later develop into a compensable injury;  reasonable inability to recognize a disease or disabling condition in an early or latent stage;  medical opinion that the injury is not serious or is nonindustrial;  voluntary payment of benefits by the employer, or assurances that the employee will be taken care of, inducing the employee to refrain from making the claim, due to mental or physical incapacity, minority and the like.  Some statutes, however, by making the claim period run from the date of the "accident," have produced holdings that an injury which manifests itself for the first time after the period has expired is nevertheless barred.  The right to assert the statutory bar can, in most jurisdictions, be lost by waiver, through the payment of compensation, the failure to raise the defense promptly, or the admission of liability.  

Id. at 15-120.8.

The Alaska Supreme Court disapproved an element of the previous controlling case regarding AS 23.30.100.  The court in Kolkman v. Greens Creek Mining Co., 936 P.2d 150, (Alaska 1997) noted:  


[AS 23.30.100] provides that failure to give notice will not be a bar where the employer has knowledge of the injury and has not been prejudiced by failure to receive notice.  State v. Moore [706 P.2d 311 (Alaska 1985)] infers an additional requirement - that the employer must have, in addition to knowledge of the injury, knowledge of the work-relatedness of the injury.  Adding the additional requirement of work-relatedness has a great potential to lead to injustice. 

 In Cogger v. Anchor House, 936 P.2d 157, (Alaska 1997), the court held:  


The workers' compensation statute excuses an employee's failure to give formal written notice where the employer has "knowledge of the injury."  AS 23.30.100(d)(1).  We have today, in the case of Kolkman v. Greens Creek Mining Co., disapproved the additional requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985), that the employer have knowledge of the work-relatedness of the injury.  We held that the statute should be read literally to require the employer's knowledge of the injury, and no more.  

First and foremost, we find the employee far less than credible.  (AS 23.30.122).  We base this finding on several factors.  First, we find the employee baited Mr. Porter into signing a letter of recommendation before immediately handing him his report of “injury”  Second, the fact that he had no complaints or physical manifestations of back injury or complaints on examination by Dr. Shanks on October 4, 2005, after the alleged July 11, 2005 injury.  Third, that the employee professed be a personal trainer and / or farrier after his “injury” when he was asserting he was unemployed or disabled.  Fourth, our observance of his demeanor and candor at the June 28, 2007 hearing;  we found his demeanor flippant and evasive.  And finally, the fact that this is at least the third time that the Board’s aware of that the employee has filed a notice of injury after he has been laid off, or terminated.  These are only the predominate reasons we are highly suspect of the employee’s credibility.  

The employee claims he injured his low back while working for the employer on July 11, 2005.  The employee claims he informed his supervisor, Eric Lee, of the incident within two days, but did not know the extent of his injuries.  We do not find the employee credible (see above).  Mr. Lee recalls an innocuous mention by the employee of basically stepping from the second rung on a ladder and that the employee immediately climbed back to finish refueling the float plane.  We find Mr. Lee entirely credible.  The employee claims he discussed the incident with Mr. Porter.  We believe Mr. Porter’s testimony that the only ailments discussed were those associated with the employee’s advancing age.  We conclude the employee never advised the employer of any potential July 11, 2005 “injury” until after he was laid off on September 22, 2005, or 74 days after the alleged injury.  

We find the employee’s late filed ROI reflects a pattern and practice established by the employee of injuries manifesting shortly after being laid off or terminated.  We find the employer was significantly prejudiced by the employee’s failure to timely provide notice of the alleged injury.  Had the employee timely notified, the employer could have, and most likely would have, had the employee seek medical attention or evaluation.  We find the employer's ability to investigate the alleged injury was severely hampered.  

Finally, we find the employer objected to the lack of timely notice at the first hearing (March 13, 2006 prehearing) as required by AS 23.30.100(d)(3). Accordingly, we conclude the employee's claim is barred by the statute of limitations in AS 23.30.100.

II.
Whether the employee suffered a compensable injury.  

Assuming the employee had prevailed on the employer's notice defense, we will next determine the compensability of his claim.  Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After the employee establishes this link, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove all the elements of the claim by the preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

We find the employee's testimony and Dr. Wilson’s deposition testimony sufficient to raise the presumption that the employee's low back strain or condition.  We find Dr. Wilson examined the employee briefly only on two occasions, to prescribe Ibuprofen and physical therapy.  We also find, however, that Dr. Wilson’s opinion is speculative and specious because it is based on the employee’s rendition of the facts, which we have found to be not credible.  We find this sufficient to rebut the presumption of compensability.  Thus, the employee must prove his claim by a preponderance of the evidence.  We find he has not.  

We find Dr. Wilson recanted his disability opinion of the employee in his August 14, 2006 letter when he advised that the employee could return to work as of January 9, 2006.  We find this supported by the opinion of Dr. Condon that “he has had multiple injuries primarily from bull riding but he has never missed work and his exam most recently and also in 2004 indicate that he has been completely capable of operating an aircraft.”  

Since we have found the employee far less than credible, we conclude we cannot rely on Dr. Wilson’s subjective belief that the employee’s alleged back injury is work related.  We must conclude that the preponderance of the evidence supports our conclusion that the employee suffered no disability as a result of any alleged July 11, 2005 injury.   Based upon the scant medical evidence to support a work related back injury and our finding that the employee has exhibited a clear pattern and practice of filing ROI’s when he is being laid off or terminated, we  conclude the employee’s claims must be denied and dismissed.  As we have denied the employee claims on the merits, all ancillary claims are also denied and dismissed.  


ORDER
1. The employee’s claims are barred under AS 23.30.100.

2. The employee’s claims for additional benefits are denied and dismissed 

Dated at Anchorage, Alaska on January 31, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Mark Crutchfield, Member






Linda Hutchings, Member

CONCURANCE OF MEMBER HUTCHINGS

I concur with the majority’s ultimate conclusion.  I however, would have referred this matter to the Workers’ Compensation Fraud Unit for investigation of possible fraud under AS 23.30.250.  






Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BILL  KORNELL employee / applicant; v. BALD MOUNTAIN AIR SERVICE INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200516669; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 31, 2008.
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	FINAL DECISION AND ORDER

AWCB Case No.  200516669
AWCB Decision No.  08-0018

Filed with AWCB Anchorage, Alaska

on January 31, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional benefits on June 28, 2007 and October 30, 2007 at Anchorage, Alaska.  Attorney William Soule represented the employee.   Attorney Trena Heikes represented the employer and insurer.  We kept the record open to allow for circulation of significant depositions and submission of a final, comprehensive affidavit of attorney’s fees.  We closed the record on December 20, 2007 when we next met.  


ISSUES
6. Did the employee provide timely notice of his alleged injury to the employer under AS 23.30.100?

7. Whether the employee is entitled to additional temporary total disability (TTD) from December 1, 2005 and continuing, under AS 23.30.185.  

8. Whether the employee is entitled to additional medical benefits and associated transportation costs under AS 23.30.095.  

9. Whether the employee is entitled to associated penalty and interest under AS 23.30.155 and 8 AAC 45.142.

10. If any benefits are awarded above, whether to award attorney’s fees and costs under AS 23.30.145.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issues currently before us.  The employee was born in March of 1944 and enjoys a rich and varied personal and medical history.  For purposes of this decision, we will first provide a brief history of the employee’s claimed industrial injury of July 11, 2005.  Next we will provide a summation of the employee’s relevant personal and medical history, prior to July 11, 2005.  Finally, we will provide a summation of the employee’s relevant personal and medical history post July 11, 2005.  

The Alleged Industrial Injury of July 11, 2005. 

In his Report of Occupational Injury or Illness signed and dated September 22, 2005 (ROI), the employee claims his injured his back on July 11, 2005 while working for the employer as a pilot.  According to the ROI, the employee was hired by Gary Porter, the employer’s owner and director of operations on June 1, 2005 to fly charters out of Homer at a salary of $6,000.00 per month.  In his ROI the employee claims he injured his back on July 11, 2005 refueling a plane before a charter.  The employee described the mechanism of injury as follows:  “The dock hand (Jim) position[ed] ladder to fuel the tip tanks on the Beaver.  I with fuel hose in hand, I started up the ladder Jim had it to[o] close at about 5 feet.  The plane moved.  Wing tip hitting me in the chest knocking me off the ladder, landing off balance and very hard.”   In the “If you doubt validity of claim, state reason” section, Mr. Porter stated:  “Worked 6/1/05 to 9/23/05.  Performed job well.  No mention of injury.  1st reported without mention of injury.  No further mention of injury until last [date] of employ.”
  

In his December 6, 2005 recorded statement, his April 26, 2006 deposition, and at the June 28, 2007 hearing, the employee testified consistently with his ROI.  The employee testified he was about five or six feet up the ladder trying to refuel the wing tip tanks of the float plane he was scheduled to fly that day.  He testified that Jim had positioned the ladder for him, and that the plane was improperly tied up to the float dock.  He testified that the wind shifted the plane and the wing hit him in the chest, knocking him from the ladder.  He landed on the dock “hard” primarily on his right side.  When he landed, he said “Damn, that hurt.”  He believes Jim heard him.  After getting knocked off the ladder, testified:  “Other than saying damn, that hurt, I kind of stood up, shook it off, went back up the ladder and fueled the airplane, went to work.”  (Hearing transcript, pages 30 - 32).  

The employee testified that by the next day or the day after, he told his immediate supervisor and the chief pilot, Eric Lee, “That I’d been knocked off the ladder, that it hurt like the dickens when I landed and that the next day I didn’t feel too bad, but I wanted to have it evaluated and would keep an eye on it and see what happened.”  He said at that time that Eric did not tell him to get medical attention or fill out a ROI, and that he as well didn’t think that he needed medical treatment.  (Id. at 42 - 43).  

The employee testified that Mr. Porter overheard himself and Eric talking about the incident around mid-July and “I told him what happened and his comment was that’s not good and I said, no it’s not good.”  Mr. Porter did not have the employee fill out an injury report or seek medical attention.  At the end of the season, the employee testified that he tendered the ROI to Mr. Porter on September 22, 2005;  when he did, Mr. Porter “said this is bullshit.”  (Id. at 44, 50).  

Jim Duncan, a mechanic for the employer for six years, testified at the June 28, 2007 hearing.  He testified he was working with the employee at the time of the July 11, 2005 incident.  Mr. Duncan described the events as follows:  

He climbed up the ladder, got two or three steps up and turned around and jumped back down.  I believe the ladder was a little too close under the wing.  The wing was there and he couldn’t get up fully up the ladder.  Turned around and jumped back onto the dock.  

He’s testified that he said to you, looking you in the eye and said, damn, that hurt.  Did he say anything like that?  

No.  

Did he say anything at all?

Not that I recall.  He just repositioned the ladder and climbed up.  

Would you recall if said that hurt.  

I think so, yeah.  

What would you have done if he had said that hurt?

I would have said are you okay.  It didn’t appear to me that he was injured whatsoever.  He just simply moved the ladder back, climbed back up and finished doing it.  

How significant was that event?

Very insignificant, I felt.  

(Id. at 219 - 220).  

Mr. Duncan testified that during July, August and September, the employee did not appear to be limited or stiff in his activities, never appeared to be in pain, and never complained of any back pain.  He recalls that after July 11, 2005, the employee ran at least once, and recalls the employee would often tell him how many miles he biked the previous day.  (Id. at 221 - 222).  

Eric Lee, the chief pilot for the employer for five years, also testified at the June 28, 2007 hearing.  He testified that he would have advised the employee that any time an employee feels like they are hurt, an injury report must be filled out.  Regarding the July, 11, 2005 incident, Mr. Lee testified as follows:  

I remember Bill coming to me and saying he jumped off the ladder and asking if he was all right.  He said yes, so I left it at that.  

. . . 

Why was he reporting if he wasn’t reporting an injury?

At the time I just figured it was maybe talking out loud to himself, like, well, I just jumped off the ladder, I need to do something else with the ladder so I don’t have to jump off next time.  

Move the ladder or something?

Move the ladder perhaps to a better location.  

. . . 

And you specifically asked him if he’d been hurt and he said he was . . .

Yeah, asked him if he was all right 

And he said he was fine?

Said he was fine.  

(Id. at 232 - 232).  

Mr. Lee also testified that he never observed the employee have any problems or any physical difficulties.   He said the employee never again mentioned the July 11, 2005 incident (Id. at 235 - 236).  Mr. Lee testified that on September 22, 2005, at the end of the season, he was at Mr. Porter’s office / apartment when the employee arrived.  He stated the employee first gave Mr. Porter a letter of recommendation that the employee had prepared, Mr. Porter reviewed it and signed it, and returned it to the employee.  Then the employee handed Mr. Porter the ROI, which he reviewed and returned to the employee.  (Id. at 233).  Mr. Lee testified that after the employee was laid off for the season and decided to move, he purchased a 100 pound desk from the employee.  The employee assisted Mr. Lee in moving the desk down a flight of stairs and into a pickup truck.  (Id. at 183).  


Gary Porter also testified at the June 28, 2007 hearing.  He stated that the employee was a well accomplished, and good pilot.  Mr. Porter also stated that at the time the employee was laid off, there was no concrete work contracts in place, but later that fall Mr. Porter was awarded some federal contract work.  He testified that on September 22, 2005, the employee came to the office/apartment, and handed him a letter of recommendation that the employee had authored.  Mr. Porter testified he signed it and gave it back to the employee.  Then the employee handed him the ROI, which Mr. Porter returned after filling in most of the employer’s section of the ROI.  He returned the employee’s carbon copy of the ROI, and later filled in “box 47”.  Mr. Porter testified he told the employee, “this is bullshit.”  He filled the rest of the ROI (“box 47”), because at the time the employee was at the office, he was “upset.”  He stated that he was unaware of any alleged injury or incident on July 11, 2005, until September 22, 2005.  Mr. Porter testified that he recalls discussing with the employee an issue about properly securing or tying up the float plane, and he recalled telling the employee that it was the pilot’s responsibility to make sure the plane was secured.  The employee never mentioned anything about a ladder, or jumping off a ladder.  He recalled the employee jogged and biked often over the course of the summer.   (Id. at 192 - 203).   

Jeanne Porter, Gary Porter’s spouse and co-owner of the employer, testified by deposition on July 17, 2007.   She testified that she oversaw all the operations for the employer, including the office duties.  She testified that sometime at the end of September, the employee came to the office and request the ROI form.  She testified that she was shocked and horrified.  She gave him the paperwork, and advised him that the report was late.  He subsequently took the paperwork, filled it out, and then went to Mr. Porter’s office.  She recalls the employee being extremely active and never presenting as if he were in pain or demonstrating signs of an injury.  She recalls seeing the employee jogging and biking over the course of the summer.  (Jeanne Porter dep. at 3 - 13).  

Relevant History Prior to July 11, 2005. 

The employee has consistently denied having ever injured his back (Transcript at 161 - 162).  The employee admitted that he was in a rear-end automobile accident in Anchorage on February 20, 1995, for which he had sought medical treatment.  He received an insurance settlement from the other driver’s insurance of approximately $6,000.00.  The employee testified that he did not recall the accident until the employer’s counsel reminded him of it, and he doesn’t recall which body part he received compensation for, and has not provided information as to with whom he treated.  (Id. at 164 - 166).  

The employee testified that in November, 2004, he was working for Warbelow’s Air Service and he injured his right knee.  The employee also discussed his injured knee with his supervisor there.  The employee did not fill out his report of injury until January of 2005, after his employment ended.  The employee subsequently left Alaska.  Ultimately, the employee was evaluated by William Shanks, M.D., of Spokane Washington, on October 4, 2005, at the request of Warbelow’s insurance carrier.  (Id. at 146 – 147, 109).  The employee was released to return to work relevant to his 2004 knee injury on May 15, 2005, and started with this employer on May 16, 2005.  (Id. at 151).  

In a ROI completed and dated by the employee on February 16, 1989, the employee asserted he suffered a “torn forearm muscle on February 2, 1989, while working for Troy Air, in Barrow, Alaska, while loading a heavy sled in an airplane.  The employer attached a written “Employer’s Report” to the February 16, 1989 ROI, completed by Jeanne Wells, Troy Air’s vice-president, which provides as follows: 

Bill Kornell delivered the attached “Report of Occupational Injury or Illness” to Troy Air, Inc. on February 16, 1989 at 3:00 p.m.  Prior to receipt of this workers’ compensation form, Mr. Kornell had not notified Troy Air of the incident that he claims occurred on February 4, 1989 at Barrow, Alaska.  Mr. Kornell erroneously filled in Items 18 – 43.  Troy Air has no information on this alleged incident or injury. 

During the fall of 1988 while on a leave of absence, Mr. Kornell broke the same arm he now claims has “pulled muscles.”  The broken arm was not connected to his work with Troy Air.  Mr. Kornell continued working until Troy Air discharged him on February 7, 1989.  Following his discharge, Mr. Kornell met several times with Troy Air officers, employees and attorney in an attempt to be hired back.  On or about February 13, 1989, Mr. Kornell met with Troy Air’s director of operations, Sid Stone.  Mr. Stone told Mr. Kornell that he had reviewed the circumstances surrounding his termination and that the company would not reinstate him.  (Emphasis in original). 

On February 14, 1989, the FAA revoked Troy Air’s air carrier operating certificate on an emergency basis.  This action essentially eliminated the position that Mr. Kornell had previously held up until February 7, 1989.  

Prior to February 16, 1989, Mr. Kornell never mentioned the Barrow incident or complained that he had incurred a work-related injury.  Mr. Kornell continued to work out, lifting weights virtually every day with no apparent disability or impairment.  

Mr. Kornell has advised Troy Air that he met with his parole officer and the FAA following his discharge from Troy Air.  Mr. Kornell’s parole officer and/or the FAA may have discussed the reasons why he left Troy Air’s employment.  Mr. Kornell’s failure to mention his alleged injury as a reason for his termination of employment would appear to be a significant inconsistency with this workers’ compensation claim.  

In summary, Troy Air has no knowledge of the incident.  Although Mr. Kornell claims on the report of injury form that he notified Troy Air of the incident/injury on February 4, 1989, his claim cannot be verified by Troy Air’s chief pilot, its director of operations, its general manager, or any other employee or supervisor.  Troy Air is aware of no medical treatment or disability association with Mr. Kornell’s claim.  

Mr. Kornell has also filed for unemployment compensation, which appears to be inconsistent with his claim to a work-related injury.  

According to the employee’s web site, “Fitness After Fifty,” in his “experience counts” section, the employee lists the following past experiences:  “past bull riding champion of the world, participant in 7 national finals rodeos, recipient Sports Illustrated ‘award of merit’, recipient Oral Zumwalt ‘rookie of the year award’, award winning triathlete, Alaskan Bush pilot, 40+ years of sports and competition . . . the best is yet to come!”  

Relevant History Post July 11, 2005. 

The employee did not seek any medical attention for his back complaints while in Alaska.  The day after the alleged injury, the employee testified that he went on an approximately 15 mile bike ride.  (Transcript at 183).  He was able to ride 15  to 20 miles between seven and nine times after July 11, 2005.  (Id. at 37).  The employee testified that he was able to go on bike rides occasionally after July 11, 2005, but was not running.  (Id. at 137).  On September 22, 2005, the employee first tendered a letter of recommendation that Mr. Porter signed and returned.  Then the employee tendered his report of injury, and the employee testified that Mr. Porter acted “hostile.”  (Id. at 142).   The employee was able to help Mr. Lee with moving a 100 pound desk down a flight of stairs before he and his wife left to the Lower 48 on September 25, 2005.  

According to the employee’s log for September, 2005, he drove south to Spokane, Washington between September 25 and September 30, 2005 (5 days straight).  The employee then Saw William Shanks, M.D., on October 4, 2005, at the request of the insurer for Warbelows, regarding his knee condition.  Dr. Shanks also testified at the June 28, 2007 hearing.  The employee made no mention of back pain, and did not appear to have any problems with his back upon examination.  (Transcript at 95).  Dr. Shanks testified that if someone were suffering from lumbar back pain, it would be bothersome to travel long distances in a vehicle (1500 to 2000 miles).  (Id. at 99).  He testified that the employee advised him that he worked as a personal trainer.  (Id. at 100).  At the time that Dr. Shanks saw the employee, he found no evidence of a back injury and would not have ordered an MRI.  (Id. at 103).  The employee exhibited no pain behavior regarding his back on October 4, 2005, and Dr. Shanks opines that any back injury would be minor.  (Id. at 120).  

Kathleen Thomas, a friend of the employee’s for six years, testified a the June 28, 2007 hearing.  She visited with the employee and his spouse in the Spring of 2005 en route to Alaska, and in the Fall of 2005 upon his return.  She recalled the employee having some problems with his knee and back (Id. at 21).  She worked out with the employee in Spokane, and he was primarily coaching her.  (Id. at 23).  

In October of 2005, the employee relocated to the Tucson Arizona area and bought a house.  He took a two-day personal trainer seminar in Arizona.  (Kornell dep. at 103).  According to a Department of  Labor Entitlement Determination dated October 20, 2005, the employee was found entitled to unemployment benefits in the amount of $248.00 per week.  Also in October, the employee’s wife created a web site “Fitness After Fifty” advertising the employee’s certification as a personal trainer and availability to work for individual monthly custom fitness programs, including strength and balance and weight training. The employee also offered for sale a “core workout program” DVD, but he said that no DVD’s were ever sold.  (Transcript at 154 - 156).   

On October 21, 2005, the employee got a referral for an MRI from a doctor who was “as friend of a friend, and he called and ordered the MRI for me.”  (Kornell. at 93).   This request for a referral was the first treatment sought by the employee for his back regarding the July 11, 2005 incident.  The MRI was performed on October 21, 2005.  In his October 24, 2005 MRI report, Abelardo Sotelo, M.D., found: 

Presence of prominent multilevel degenerative change of the lumbar spine with most prominent discogenic end plate marrow signal change involving L2-3.  There is associated presence of moderate left neural foraminal stenosis and mild right neural foraminal stenosis and mild spinal canal stenosis at this level.  Minimal contact at the traversing left L3 nerve root secondary to broad based disc osteophyte is noted at this level.  

Moderate spinal canal stenosis at the L3-4 and L4-5 levels, most notable at the L4-5 level.  Prominent facet and ligamentum flavum hypertrophy is noted at this level.  There is presence of mild right neural foraminal stenosis at the L4-5 level.  No significant disc herniation is identified at any of the lumbar levels on the current study.  

The employee’s first substantive treatment for his low-back condition was with Matthew Wilson, M.D., on November 18, 2005.  Dr. Wilson noted in his “History” section:

Mr. Kornell is a 61-year-old gentleman who presents with four months of low back pain extending into his buttocks.  This does not extend below the buttocks.  This happened after a fall off a ladder.  He actually fell on his feet but he has been having severe back pain that has been getting worse since that time.  He has had no conservative therapy at this point.  Bending over hurts him the most.  Recliner is most comfortable.  He has no incontinence.  He has taken an occasional ibuprofen but his afraid of getting ulcer so he stopped taking them.  No chest pain, shortness of breath, visual changes, headaches, nausea or vomiting.  

Dr. Wilson prescribed Ibuprofen 400 mg twice per day and physical therapy.  Dr. Wilson’s November 18, 2005 prescription note prescribed “P. T. to lumbar spine 3 x wk for 4 wks”  and Ibuprofen.  Physical therapy began on November 28, 2005 based on Dr. Wilson’s referral.  Subsequently, the physical therapy notes indicate he treated on November 28, November 29, December 1, December 5, December 6, and December 8, December 12, December 13, and December 15, 2005.  On December 1, Dr. Wilson issued a “work release” but does not recall the circumstances under which it was given or requested, but he did not evaluate the employee that day.  (Dr. Wilson dep. at 17).  

Also on December 6, the employer’s adjuster, Bev Shuttleworth, took a recorded statement from the employee.  On December 8, 2005
 the employer controverted all benefits.  The controversion reasoned that the employee did not timely give notice of his injury to the employer.  

In his January 9, 2006 clinic note, Dr. Wilson recommended continued physical therapy.  In his January 9, 2006 letter “To Whom  It May Concern,” Dr. Wilson wrote:  

Bill Kornell is a patient I see for low-back pain.  As of our meeting on November 18th, Mr. Kornell was prescribed some conservative therapy for his back pain.  That included physical therapy.  Mr. Kornell made tremendous stride with physical therapy and it reduced his pain considerably.  Unfortunately he had to stop this therapy because of payment issues.  I am not aware of the specifics of this hang up but believe that he would greatly benefit from continued physical therapy.  It is rare to find a patient who responds so dramatically to therapy but clearly physical therapy would be preferable to doing an operation, both from the patient’s standpoint and from the financial standpoint.  

In response to a February 6, 2006 inquiry from Ms. Shuttleworth, Dr. Wilson responded on February 13, 2006, in pertinent part:  “Work activities likely aggravated pre-existing problem.  Do not know if it is treatment or not but he got substantially better with physical therapy.”  Dr. Wilson recommended “PT with modalities, possibly epidural injection, possibly back brace, possibly surgery” as possible future treatments.  

On July 27, 2006, Donald F. Condon, M.D., drafted a letter to Steven Griswold, M.D., Deputy Regional Flight Surgeon, in pertinent part as follows:  

This is in response to a letter I received from you dated July 17, 2006 regarding Airman William Lawrence Kornell, PI#0793087. 

This letter is unsolicited from the airman.  I have reviewed the correspondence between the two of you and have noticed that you have revoked his Airman Certificate.  .   .  . 

I have performed exams on Mr. Kornell both in April 2004 as well as 2006.  He has had multiple injuries primarily from bull riding but he has never missed work and his exam most recently and also in 2004 indicate that he has been completely capable of operating an aircraft.  

In another letter addressed “To Whom It May Concern,” Dr. Wilson wrote on August 14, 2006:

Mr. Bill Kornell is a patient I saw on two occasions for low back pain.  The patient was not a surgical candidate at the time that I saw him, most recently in January of 2006.  As of that time, I see no reason why he cannot continue working as a pilot.  Please afford him all courtesy in this manner.  

Dr. Wilson testified that he believes the mechanism of injury, as told by the employee, aggravated or caused the employee’s current back symptoms.  He believes this on a more probable than not basis.  (Dr. Wilson dep. at 40).  

The employer also asserted at hearing that the employee may have been working as a farrier (horseshoer).  Michael LaPointe testified via deposition on August 16, 2007.  He testified that he spoke to the employee anonymously and the employee advised that he was “Champion Farriers” and recommended a “Lucky Hurford” as a reference.  (LaPointe dep. at 5-6).  In his September 21, 2007 deposition, James Soderman, an investigator for the employer, testified that a “Lucky Hurford” in Arizona told him he would be pleased with the employee’s horse shoeing work.  (Soderman dep. at 5).  David “Lucky” Hurford, an acquaintance of the employee, testified via deposition on October 2, 2007.  He testified at page 12 that he’s never seen the employee shoe a horse.  Dustin Lara, an acquaintance of the employee, testified via deposition on October 2, 2007.  He testified at page 8 that he’s never seen the employee shoe a horse.  

Chris Weidendorner testified by deposition on August 9, 2007, regarding his “sub rosa” investigations of the employee.  We found the video provided by the employer to be rather innocuous and find we need not discuss it herein.  Alaska National Adjuster Jeanette Smith testified by deposition on August 9, 2007, that as a practice she is not required to pre-authorize medical treatment.   Alaska National Adjuster Geri Adamson testified by deposition on August 16, 2007, that as a practice she is not required to pre-authorize medical treatment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
II. Whether Employee's claim is barred under AS 23.30.100(a). 

AS 23.30.100 provides:


(a)
Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b)
The notice shall be in writing, contain the name and address of the employee and a statement of the time, place nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.


(c)
Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.


(d)  Failure to give notice does not bar a claim under this chapter



(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;



(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;



(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).

The Supreme Court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.

In 2B A. Larson, The Law of Workmen's Compensation § 78.00 (1994), Professor Larson discusses the issues to be con​sidered when analyzing notice and claim periods.  


Under most acts, the employee must give his or her employer notice of injury as soon as practicable, or within a specified number of weeks or months, and must also file a claim for compensation with the administrative agency within a fixed period, usually one to two years.  Since the purpose of the notice requirement is to enable the employer to protect itself by prompt investigation and treatment of the injury, failure to give formal notice is usually no bar if the employer had actual knowledge or informal notice sufficient to indicate the possibility of a compensable injury, or if the employer furnished medical service or paid some compensation, or, in many jurisdictions, if the employer was not prejudiced by the lack of notice.  Moreover, because the law does not exact the impossible of the employee, lateness of both notice and claim may be excused for various reasons, included the following:  Impossibility of knowing that an apparently minor accident would later develop into a compensable injury;  reasonable inability to recognize a disease or disabling condition in an early or latent stage;  medical opinion that the injury is not serious or is nonindustrial;  voluntary payment of benefits by the employer, or assurances that the employee will be taken care of, inducing the employee to refrain from making the claim, due to mental or physical incapacity, minority and the like.  Some statutes, however, by making the claim period run from the date of the "accident," have produced holdings that an injury which manifests itself for the first time after the period has expired is nevertheless barred.  The right to assert the statutory bar can, in most jurisdictions, be lost by waiver, through the payment of compensation, the failure to raise the defense promptly, or the admission of liability.  

Id. at 15-120.8.

The Alaska Supreme Court disapproved an element of the previous controlling case regarding AS 23.30.100.  The court in Kolkman v. Greens Creek Mining Co., 936 P.2d 150, (Alaska 1997) noted:  


[AS 23.30.100] provides that failure to give notice will not be a bar where the employer has knowledge of the injury and has not been prejudiced by failure to receive notice.  State v. Moore [706 P.2d 311 (Alaska 1985)] infers an additional requirement - that the employer must have, in addition to knowledge of the injury, knowledge of the work-relatedness of the injury.  Adding the additional requirement of work-relatedness has a great potential to lead to injustice. 

 In Cogger v. Anchor House, 936 P.2d 157, (Alaska 1997), the court held:  


The workers' compensation statute excuses an employee's failure to give formal written notice where the employer has "knowledge of the injury."  AS 23.30.100(d)(1).  We have today, in the case of Kolkman v. Greens Creek Mining Co., disapproved the additional requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985), that the employer have knowledge of the work-relatedness of the injury.  We held that the statute should be read literally to require the employer's knowledge of the injury, and no more.  

First and foremost, we find the employee far less than credible.  (AS 23.30.122).  We base this finding on several factors.  First, we find the employee baited Mr. Porter into signing a letter of recommendation before immediately handing him his report of “injury”  Second, the fact that he had no complaints or physical manifestations of back injury or complaints on examination by Dr. Shanks on October 4, 2005, after the alleged July 11, 2005 injury.  Third, that the employee professed be a personal trainer and / or farrier after his “injury” when he was asserting he was unemployed or disabled.  Fourth, our observance of his demeanor and candor at the June 28, 2007 hearing;  we found his demeanor flippant and evasive.  And finally, the fact that this is at least the third time that the Board’s aware of that the employee has filed a notice of injury after he has been laid off, or terminated.  These are only the predominate reasons we are highly suspect of the employee’s credibility.  

The employee claims he injured his low back while working for the employer on July 11, 2005.  The employee claims he informed his supervisor, Eric Lee, of the incident within two days, but did not know the extent of his injuries.  We do not find the employee credible (see above).  Mr. Lee recalls an innocuous mention by the employee of basically stepping from the second rung on a ladder and that the employee immediately climbed back to finish refueling the float plane.  We find Mr. Lee entirely credible.  The employee claims he discussed the incident with Mr. Porter.  We believe Mr. Porter’s testimony that the only ailments discussed were those associated with the employee’s advancing age.  We conclude the employee never advised the employer of any potential July 11, 2005 “injury” until after he was laid off on September 22, 2005, or 74 days after the alleged injury.  

We find the employee’s late filed ROI reflects a pattern and practice established by the employee of injuries manifesting shortly after being laid off or terminated.  We find the employer was significantly prejudiced by the employee’s failure to timely provide notice of the alleged injury.  Had the employee timely notified, the employer could have, and most likely would have, had the employee seek medical attention or evaluation.  We find the employer's ability to investigate the alleged injury was severely hampered.  

Finally, we find the employer objected to the lack of timely notice at the first hearing (March 13, 2006 prehearing) as required by AS 23.30.100(d)(3). Accordingly, we conclude the employee's claim is barred by the statute of limitations in AS 23.30.100.

II.
Whether the employee suffered a compensable injury.  

Assuming the employee had prevailed on the employer's notice defense, we will next determine the compensability of his claim.  Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After the employee establishes this link, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove all the elements of the claim by the preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

We find the employee's testimony and Dr. Wilson’s deposition testimony sufficient to raise the presumption that the employee's low back strain or condition.  We find Dr. Wilson examined the employee briefly only on two occasions, to prescribe Ibuprofen and physical therapy.  We also find, however, that Dr. Wilson’s opinion is speculative and specious because it is based on the employee’s rendition of the facts, which we have found to be not credible.  We find this sufficient to rebut the presumption of compensability.  Thus, the employee must prove his claim by a preponderance of the evidence.  We find he has not.  

We find Dr. Wilson recanted his disability opinion of the employee in his August 14, 2006 letter when he advised that the employee could return to work as of January 9, 2006.  We find this supported by the opinion of Dr. Condon that “he has had multiple injuries primarily from bull riding but he has never missed work and his exam most recently and also in 2004 indicate that he has been completely capable of operating an aircraft.”  

Since we have found the employee far less than credible, we conclude we cannot rely on Dr. Wilson’s subjective belief that the employee’s alleged back injury is work related.  We must conclude that the preponderance of the evidence supports our conclusion that the employee suffered no disability as a result of any alleged July 11, 2005 injury.   Based upon the scant medical evidence to support a work related back injury and our finding that the employee has exhibited a clear pattern and practice of filing ROI’s when he is being laid off or terminated, we  conclude the employee’s claims must be denied and dismissed.  As we have denied the employee claims on the merits, all ancillary claims are also denied and dismissed.  


ORDER
3. The employee’s claims are barred under AS 23.30.100.

4. The employee’s claims for additional benefits are denied and dismissed 

Dated at Anchorage, Alaska on January 31, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Mark Crutchfield, Member






Linda Hutchings, Member

CONCURANCE OF MEMBER HUTCHINGS

I concur with the majority’s ultimate conclusion.  I however, would have referred this matter to the Workers’ Compensation Fraud Unit for investigation of possible fraud under AS 23.30.250.  






Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BILL  KORNELL employee / applicant; v. BALD MOUNTAIN AIR SERVICE INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200516669; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 31, 2008.
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	FINAL DECISION AND ORDER

AWCB Case No.  200516669
AWCB Decision No.  08-00

Filed with AWCB Anchorage, Alaska

on January 31, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional benefits on June 28, 2007 and October 30, 2007 at Anchorage, Alaska.  Attorney William Soule represented the employee.   Attorney Trena Heikes represented the employer and insurer.  We kept the record open to allow for circulation of significant depositions and submission of a final, comprehensive affidavit of attorney’s fees.  We closed the record on December 20, 2007 when we next met.  


ISSUES
11. Did the employee provide timely notice of his alleged injury to the employer under AS 23.30.100?

12. Whether the employee is entitled to additional temporary total disability (TTD) from December 1, 2005 and continuing, under AS 23.30.185.  

13. Whether the employee is entitled to additional medical benefits and associated transportation costs under AS 23.30.095.  

14. Whether the employee is entitled to associated penalty and interest under AS 23.30.155 and 8 AAC 45.142.

15. If any benefits are awarded above, whether to award attorney’s fees and costs under AS 23.30.145.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issues currently before us.  The employee was born in March of 1944 and enjoys a rich and varied personal and medical history.  For purposes of this decision, we will first provide a brief history of the employee’s claimed industrial injury of July 11, 2005.  Next we will provide a summation of the employee’s relevant personal and medical history, prior to July 11, 2005.  Finally, we will provide a summation of the employee’s relevant personal and medical history post July 11, 2005.  

The Alleged Industrial Injury of July 11, 2005. 

In his Report of Occupational Injury or Illness signed and dated September 22, 2005 (ROI), the employee claims his injured his back on July 11, 2005 while working for the employer as a pilot.  According to the ROI, the employee was hired by Gary Porter, the employer’s owner and director of operations on June 1, 2005 to fly charters out of Homer at a salary of $6,000.00 per month.  In his ROI the employee claims he injured his back on July 11, 2005 refueling a plane before a charter.  The employee described the mechanism of injury as follows:  “The dock hand (Jim) position[ed] ladder to fuel the tip tanks on the Beaver.  I with fuel hose in hand, I started up the ladder Jim had it to[o] close at about 5 feet.  The plane moved.  Wing tip hitting me in the chest knocking me off the ladder, landing off balance and very hard.”   In the “If you doubt validity of claim, state reason” section, Mr. Porter stated:  “Worked 6/1/05 to 9/23/05.  Performed job well.  No mention of injury.  1st reported without mention of injury.  No further mention of injury until last [date] of employ.”
  

In his December 6, 2005 recorded statement, his April 26, 2006 deposition, and at the June 28, 2007 hearing, the employee testified consistently with his ROI.  The employee testified he was about five or six feet up the ladder trying to refuel the wing tip tanks of the float plane he was scheduled to fly that day.  He testified that Jim had positioned the ladder for him, and that the plane was improperly tied up to the float dock.  He testified that the wind shifted the plane and the wing hit him in the chest, knocking him from the ladder.  He landed on the dock “hard” primarily on his right side.  When he landed, he said “Damn, that hurt.”  He believes Jim heard him.  After getting knocked off the ladder, testified:  “Other than saying damn, that hurt, I kind of stood up, shook it off, went back up the ladder and fueled the airplane, went to work.”  (Hearing transcript, pages 30 - 32).  

The employee testified that by the next day or the day after, he told his immediate supervisor and the chief pilot, Eric Lee, “That I’d been knocked off the ladder, that it hurt like the dickens when I landed and that the next day I didn’t feel too bad, but I wanted to have it evaluated and would keep an eye on it and see what happened.”  He said at that time that Eric did not tell him to get medical attention or fill out a ROI, and that he as well didn’t think that he needed medical treatment.  (Id. at 42 - 43).  

The employee testified that Mr. Porter overheard himself and Eric talking about the incident around mid-July and “I told him what happened and his comment was that’s not good and I said, no it’s not good.”  Mr. Porter did not have the employee fill out an injury report or seek medical attention.  At the end of the season, the employee testified that he tendered the ROI to Mr. Porter on September 22, 2005;  when he did, Mr. Porter “said this is bullshit.”  (Id. at 44, 50).  

Jim Duncan, a mechanic for the employer for six years, testified at the June 28, 2007 hearing.  He testified he was working with the employee at the time of the July 11, 2005 incident.  Mr. Duncan described the events as follows:  

He climbed up the ladder, got two or three steps up and turned around and jumped back down.  I believe the ladder was a little too close under the wing.  The wing was there and he couldn’t get up fully up the ladder.  Turned around and jumped back onto the dock.  

He’s testified that he said to you, looking you in the eye and said, damn, that hurt.  Did he say anything like that?  

No.  

Did he say anything at all?

Not that I recall.  He just repositioned the ladder and climbed up.  

Would you recall if said that hurt.  

I think so, yeah.  

What would you have done if he had said that hurt?

I would have said are you okay.  It didn’t appear to me that he was injured whatsoever.  He just simply moved the ladder back, climbed back up and finished doing it.  

How significant was that event?

Very insignificant, I felt.  

(Id. at 219 - 220).  

Mr. Duncan testified that during July, August and September, the employee did not appear to be limited or stiff in his activities, never appeared to be in pain, and never complained of any back pain.  He recalls that after July 11, 2005, the employee ran at least once, and recalls the employee would often tell him how many miles he biked the previous day.  (Id. at 221 - 222).  

Eric Lee, the chief pilot for the employer for five years, also testified at the June 28, 2007 hearing.  He testified that he would have advised the employee that any time an employee feels like they are hurt, an injury report must be filled out.  Regarding the July, 11, 2005 incident, Mr. Lee testified as follows:  

I remember Bill coming to me and saying he jumped off the ladder and asking if he was all right.  He said yes, so I left it at that.  

. . . 

Why was he reporting if he wasn’t reporting an injury?

At the time I just figured it was maybe talking out loud to himself, like, well, I just jumped off the ladder, I need to do something else with the ladder so I don’t have to jump off next time.  

Move the ladder or something?

Move the ladder perhaps to a better location.  

. . . 

And you specifically asked him if he’d been hurt and he said he was . . .

Yeah, asked him if he was all right 

And he said he was fine?

Said he was fine.  

(Id. at 232 - 232).  

Mr. Lee also testified that he never observed the employee have any problems or any physical difficulties.   He said the employee never again mentioned the July 11, 2005 incident (Id. at 235 - 236).  Mr. Lee testified that on September 22, 2005, at the end of the season, he was at Mr. Porter’s office / apartment when the employee arrived.  He stated the employee first gave Mr. Porter a letter of recommendation that the employee had prepared, Mr. Porter reviewed it and signed it, and returned it to the employee.  Then the employee handed Mr. Porter the ROI, which he reviewed and returned to the employee.  (Id. at 233).  Mr. Lee testified that after the employee was laid off for the season and decided to move, he purchased a 100 pound desk from the employee.  The employee assisted Mr. Lee in moving the desk down a flight of stairs and into a pickup truck.  (Id. at 183).  


Gary Porter also testified at the June 28, 2007 hearing.  He stated that the employee was a well accomplished, and good pilot.  Mr. Porter also stated that at the time the employee was laid off, there was no concrete work contracts in place, but later that fall Mr. Porter was awarded some federal contract work.  He testified that on September 22, 2005, the employee came to the office/apartment, and handed him a letter of recommendation that the employee had authored.  Mr. Porter testified he signed it and gave it back to the employee.  Then the employee handed him the ROI, which Mr. Porter returned after filling in most of the employer’s section of the ROI.  He returned the employee’s carbon copy of the ROI, and later filled in “box 47”.  Mr. Porter testified he told the employee, “this is bullshit.”  He filled the rest of the ROI (“box 47”), because at the time the employee was at the office, he was “upset.”  He stated that he was unaware of any alleged injury or incident on July 11, 2005, until September 22, 2005.  Mr. Porter testified that he recalls discussing with the employee an issue about properly securing or tying up the float plane, and he recalled telling the employee that it was the pilot’s responsibility to make sure the plane was secured.  The employee never mentioned anything about a ladder, or jumping off a ladder.  He recalled the employee jogged and biked often over the course of the summer.   (Id. at 192 - 203).   

Jeanne Porter, Gary Porter’s spouse and co-owner of the employer, testified by deposition on July 17, 2007.   She testified that she oversaw all the operations for the employer, including the office duties.  She testified that sometime at the end of September, the employee came to the office and request the ROI form.  She testified that she was shocked and horrified.  She gave him the paperwork, and advised him that the report was late.  He subsequently took the paperwork, filled it out, and then went to Mr. Porter’s office.  She recalls the employee being extremely active and never presenting as if he were in pain or demonstrating signs of an injury.  She recalls seeing the employee jogging and biking over the course of the summer.  (Jeanne Porter dep. at 3 - 13).  

Relevant History Prior to July 11, 2005. 

The employee has consistently denied having ever injured his back (Transcript at 161 - 162).  The employee admitted that he was in a rear-end automobile accident in Anchorage on February 20, 1995, for which he had sought medical treatment.  He received an insurance settlement from the other driver’s insurance of approximately $6,000.00.  The employee testified that he did not recall the accident until the employer’s counsel reminded him of it, and he doesn’t recall which body part he received compensation for, and has not provided information as to with whom he treated.  (Id. at 164 - 166).  

The employee testified that in November, 2004, he was working for Warbelow’s Air Service and he injured his right knee.  The employee also discussed his injured knee with his supervisor there.  The employee did not fill out his report of injury until January of 2005, after his employment ended.  The employee subsequently left Alaska.  Ultimately, the employee was evaluated by William Shanks, M.D., of Spokane Washington, on October 4, 2005, at the request of Warbelow’s insurance carrier.  (Id. at 146 – 147, 109).  The employee was released to return to work relevant to his 2004 knee injury on May 15, 2005, and started with this employer on May 16, 2005.  (Id. at 151).  

In a ROI completed and dated by the employee on February 16, 1989, the employee asserted he suffered a “torn forearm muscle on February 2, 1989, while working for Troy Air, in Barrow, Alaska, while loading a heavy sled in an airplane.  The employer attached a written “Employer’s Report” to the February 16, 1989 ROI, completed by Jeanne Wells, Troy Air’s vice-president, which provides as follows: 

Bill Kornell delivered the attached “Report of Occupational Injury or Illness” to Troy Air, Inc. on February 16, 1989 at 3:00 p.m.  Prior to receipt of this workers’ compensation form, Mr. Kornell had not notified Troy Air of the incident that he claims occurred on February 4, 1989 at Barrow, Alaska.  Mr. Kornell erroneously filled in Items 18 – 43.  Troy Air has no information on this alleged incident or injury. 

During the fall of 1988 while on a leave of absence, Mr. Kornell broke the same arm he now claims has “pulled muscles.”  The broken arm was not connected to his work with Troy Air.  Mr. Kornell continued working until Troy Air discharged him on February 7, 1989.  Following his discharge, Mr. Kornell met several times with Troy Air officers, employees and attorney in an attempt to be hired back.  On or about February 13, 1989, Mr. Kornell met with Troy Air’s director of operations, Sid Stone.  Mr. Stone told Mr. Kornell that he had reviewed the circumstances surrounding his termination and that the company would not reinstate him.  (Emphasis in original). 

On February 14, 1989, the FAA revoked Troy Air’s air carrier operating certificate on an emergency basis.  This action essentially eliminated the position that Mr. Kornell had previously held up until February 7, 1989.  

Prior to February 16, 1989, Mr. Kornell never mentioned the Barrow incident or complained that he had incurred a work-related injury.  Mr. Kornell continued to work out, lifting weights virtually every day with no apparent disability or impairment.  

Mr. Kornell has advised Troy Air that he met with his parole officer and the FAA following his discharge from Troy Air.  Mr. Kornell’s parole officer and/or the FAA may have discussed the reasons why he left Troy Air’s employment.  Mr. Kornell’s failure to mention his alleged injury as a reason for his termination of employment would appear to be a significant inconsistency with this workers’ compensation claim.  

In summary, Troy Air has no knowledge of the incident.  Although Mr. Kornell claims on the report of injury form that he notified Troy Air of the incident/injury on February 4, 1989, his claim cannot be verified by Troy Air’s chief pilot, its director of operations, its general manager, or any other employee or supervisor.  Troy Air is aware of no medical treatment or disability association with Mr. Kornell’s claim.  

Mr. Kornell has also filed for unemployment compensation, which appears to be inconsistent with his claim to a work-related injury.  

According to the employee’s web site, “Fitness After Fifty,” in his “experience counts” section, the employee lists the following past experiences:  “past bull riding champion of the world, participant in 7 national finals rodeos, recipient Sports Illustrated ‘award of merit’, recipient Oral Zumwalt ‘rookie of the year award’, award winning triathlete, Alaskan Bush pilot, 40+ years of sports and competition . . . the best is yet to come!”  

Relevant History Post July 11, 2005. 

The employee did not seek any medical attention for his back complaints while in Alaska.  The day after the alleged injury, the employee testified that he went on an approximately 15 mile bike ride.  (Transcript at 183).  He was able to ride 15  to 20 miles between seven and nine times after July 11, 2005.  (Id. at 37).  The employee testified that he was able to go on bike rides occasionally after July 11, 2005, but was not running.  (Id. at 137).  On September 22, 2005, the employee first tendered a letter of recommendation that Mr. Porter signed and returned.  Then the employee tendered his report of injury, and the employee testified that Mr. Porter acted “hostile.”  (Id. at 142).   The employee was able to help Mr. Lee with moving a 100 pound desk down a flight of stairs before he and his wife left to the Lower 48 on September 25, 2005.  

According to the employee’s log for September, 2005, he drove south to Spokane, Washington between September 25 and September 30, 2005 (5 days straight).  The employee then Saw William Shanks, M.D., on October 4, 2005, at the request of the insurer for Warbelows, regarding his knee condition.  Dr. Shanks also testified at the June 28, 2007 hearing.  The employee made no mention of back pain, and did not appear to have any problems with his back upon examination.  (Transcript at 95).  Dr. Shanks testified that if someone were suffering from lumbar back pain, it would be bothersome to travel long distances in a vehicle (1500 to 2000 miles).  (Id. at 99).  He testified that the employee advised him that he worked as a personal trainer.  (Id. at 100).  At the time that Dr. Shanks saw the employee, he found no evidence of a back injury and would not have ordered an MRI.  (Id. at 103).  The employee exhibited no pain behavior regarding his back on October 4, 2005, and Dr. Shanks opines that any back injury would be minor.  (Id. at 120).  

Kathleen Thomas, a friend of the employee’s for six years, testified a the June 28, 2007 hearing.  She visited with the employee and his spouse in the Spring of 2005 en route to Alaska, and in the Fall of 2005 upon his return.  She recalled the employee having some problems with his knee and back (Id. at 21).  She worked out with the employee in Spokane, and he was primarily coaching her.  (Id. at 23).  

In October of 2005, the employee relocated to the Tucson Arizona area and bought a house.  He took a two-day personal trainer seminar in Arizona.  (Kornell dep. at 103).  According to a Department of  Labor Entitlement Determination dated October 20, 2005, the employee was found entitled to unemployment benefits in the amount of $248.00 per week.  Also in October, the employee’s wife created a web site “Fitness After Fifty” advertising the employee’s certification as a personal trainer and availability to work for individual monthly custom fitness programs, including strength and balance and weight training. The employee also offered for sale a “core workout program” DVD, but he said that no DVD’s were ever sold.  (Transcript at 154 - 156).   

On October 21, 2005, the employee got a referral for an MRI from a doctor who was “as friend of a friend, and he called and ordered the MRI for me.”  (Kornell. at 93).   This request for a referral was the first treatment sought by the employee for his back regarding the July 11, 2005 incident.  The MRI was performed on October 21, 2005.  In his October 24, 2005 MRI report, Abelardo Sotelo, M.D., found: 

Presence of prominent multilevel degenerative change of the lumbar spine with most prominent discogenic end plate marrow signal change involving L2-3.  There is associated presence of moderate left neural foraminal stenosis and mild right neural foraminal stenosis and mild spinal canal stenosis at this level.  Minimal contact at the traversing left L3 nerve root secondary to broad based disc osteophyte is noted at this level.  

Moderate spinal canal stenosis at the L3-4 and L4-5 levels, most notable at the L4-5 level.  Prominent facet and ligamentum flavum hypertrophy is noted at this level.  There is presence of mild right neural foraminal stenosis at the L4-5 level.  No significant disc herniation is identified at any of the lumbar levels on the current study.  

The employee’s first substantive treatment for his low-back condition was with Matthew Wilson, M.D., on November 18, 2005.  Dr. Wilson noted in his “History” section:

Mr. Kornell is a 61-year-old gentleman who presents with four months of low back pain extending into his buttocks.  This does not extend below the buttocks.  This happened after a fall off a ladder.  He actually fell on his feet but he has been having severe back pain that has been getting worse since that time.  He has had no conservative therapy at this point.  Bending over hurts him the most.  Recliner is most comfortable.  He has no incontinence.  He has taken an occasional ibuprofen but his afraid of getting ulcer so he stopped taking them.  No chest pain, shortness of breath, visual changes, headaches, nausea or vomiting.  

Dr. Wilson prescribed Ibuprofen 400 mg twice per day and physical therapy.  Dr. Wilson’s November 18, 2005 prescription note prescribed “P. T. to lumbar spine 3 x wk for 4 wks”  and Ibuprofen.  Physical therapy began on November 28, 2005 based on Dr. Wilson’s referral.  Subsequently, the physical therapy notes indicate he treated on November 28, November 29, December 1, December 5, December 6, and December 8, December 12, December 13, and December 15, 2005.  On December 1, Dr. Wilson issued a “work release” but does not recall the circumstances under which it was given or requested, but he did not evaluate the employee that day.  (Dr. Wilson dep. at 17).  

Also on December 6, the employer’s adjuster, Bev Shuttleworth, took a recorded statement from the employee.  On December 8, 2005
 the employer controverted all benefits.  The controversion reasoned that the employee did not timely give notice of his injury to the employer.  

In his January 9, 2006 clinic note, Dr. Wilson recommended continued physical therapy.  In his January 9, 2006 letter “To Whom  It May Concern,” Dr. Wilson wrote:  

Bill Kornell is a patient I see for low-back pain.  As of our meeting on November 18th, Mr. Kornell was prescribed some conservative therapy for his back pain.  That included physical therapy.  Mr. Kornell made tremendous stride with physical therapy and it reduced his pain considerably.  Unfortunately he had to stop this therapy because of payment issues.  I am not aware of the specifics of this hang up but believe that he would greatly benefit from continued physical therapy.  It is rare to find a patient who responds so dramatically to therapy but clearly physical therapy would be preferable to doing an operation, both from the patient’s standpoint and from the financial standpoint.  

In response to a February 6, 2006 inquiry from Ms. Shuttleworth, Dr. Wilson responded on February 13, 2006, in pertinent part:  “Work activities likely aggravated pre-existing problem.  Do not know if it is treatment or not but he got substantially better with physical therapy.”  Dr. Wilson recommended “PT with modalities, possibly epidural injection, possibly back brace, possibly surgery” as possible future treatments.  

On July 27, 2006, Donald F. Condon, M.D., drafted a letter to Steven Griswold, M.D., Deputy Regional Flight Surgeon, in pertinent part as follows:  

This is in response to a letter I received from you dated July 17, 2006 regarding Airman William Lawrence Kornell, PI#0793087. 

This letter is unsolicited from the airman.  I have reviewed the correspondence between the two of you and have noticed that you have revoked his Airman Certificate.  .   .  . 

I have performed exams on Mr. Kornell both in April 2004 as well as 2006.  He has had multiple injuries primarily from bull riding but he has never missed work and his exam most recently and also in 2004 indicate that he has been completely capable of operating an aircraft.  

In another letter addressed “To Whom It May Concern,” Dr. Wilson wrote on August 14, 2006:

Mr. Bill Kornell is a patient I saw on two occasions for low back pain.  The patient was not a surgical candidate at the time that I saw him, most recently in January of 2006.  As of that time, I see no reason why he cannot continue working as a pilot.  Please afford him all courtesy in this manner.  

Dr. Wilson testified that he believes the mechanism of injury, as told by the employee, aggravated or caused the employee’s current back symptoms.  He believes this on a more probable than not basis.  (Dr. Wilson dep. at 40).  

The employer also asserted at hearing that the employee may have been working as a farrier (horseshoer).  Michael LaPointe testified via deposition on August 16, 2007.  He testified that he spoke to the employee anonymously and the employee advised that he was “Champion Farriers” and recommended a “Lucky Hurford” as a reference.  (LaPointe dep. at 5-6).  In his September 21, 2007 deposition, James Soderman, an investigator for the employer, testified that a “Lucky Hurford” in Arizona told him he would be pleased with the employee’s horse shoeing work.  (Soderman dep. at 5).  David “Lucky” Hurford, an acquaintance of the employee, testified via deposition on October 2, 2007.  He testified at page 12 that he’s never seen the employee shoe a horse.  Dustin Lara, an acquaintance of the employee, testified via deposition on October 2, 2007.  He testified at page 8 that he’s never seen the employee shoe a horse.  

Chris Weidendorner testified by deposition on August 9, 2007, regarding his “sub rosa” investigations of the employee.  We found the video provided by the employer to be rather innocuous and find we need not discuss it herein.  Alaska National Adjuster Jeanette Smith testified by deposition on August 9, 2007, that as a practice she is not required to pre-authorize medical treatment.   Alaska National Adjuster Geri Adamson testified by deposition on August 16, 2007, that as a practice she is not required to pre-authorize medical treatment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
III. Whether Employee's claim is barred under AS 23.30.100(a). 

AS 23.30.100 provides:


(a)
Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b)
The notice shall be in writing, contain the name and address of the employee and a statement of the time, place nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.


(c)
Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.


(d)  Failure to give notice does not bar a claim under this chapter



(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;



(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;



(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).

The Supreme Court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.

In 2B A. Larson, The Law of Workmen's Compensation § 78.00 (1994), Professor Larson discusses the issues to be con​sidered when analyzing notice and claim periods.  


Under most acts, the employee must give his or her employer notice of injury as soon as practicable, or within a specified number of weeks or months, and must also file a claim for compensation with the administrative agency within a fixed period, usually one to two years.  Since the purpose of the notice requirement is to enable the employer to protect itself by prompt investigation and treatment of the injury, failure to give formal notice is usually no bar if the employer had actual knowledge or informal notice sufficient to indicate the possibility of a compensable injury, or if the employer furnished medical service or paid some compensation, or, in many jurisdictions, if the employer was not prejudiced by the lack of notice.  Moreover, because the law does not exact the impossible of the employee, lateness of both notice and claim may be excused for various reasons, included the following:  Impossibility of knowing that an apparently minor accident would later develop into a compensable injury;  reasonable inability to recognize a disease or disabling condition in an early or latent stage;  medical opinion that the injury is not serious or is nonindustrial;  voluntary payment of benefits by the employer, or assurances that the employee will be taken care of, inducing the employee to refrain from making the claim, due to mental or physical incapacity, minority and the like.  Some statutes, however, by making the claim period run from the date of the "accident," have produced holdings that an injury which manifests itself for the first time after the period has expired is nevertheless barred.  The right to assert the statutory bar can, in most jurisdictions, be lost by waiver, through the payment of compensation, the failure to raise the defense promptly, or the admission of liability.  

Id. at 15-120.8.

The Alaska Supreme Court disapproved an element of the previous controlling case regarding AS 23.30.100.  The court in Kolkman v. Greens Creek Mining Co., 936 P.2d 150, (Alaska 1997) noted:  


[AS 23.30.100] provides that failure to give notice will not be a bar where the employer has knowledge of the injury and has not been prejudiced by failure to receive notice.  State v. Moore [706 P.2d 311 (Alaska 1985)] infers an additional requirement - that the employer must have, in addition to knowledge of the injury, knowledge of the work-relatedness of the injury.  Adding the additional requirement of work-relatedness has a great potential to lead to injustice. 

 In Cogger v. Anchor House, 936 P.2d 157, (Alaska 1997), the court held:  


The workers' compensation statute excuses an employee's failure to give formal written notice where the employer has "knowledge of the injury."  AS 23.30.100(d)(1).  We have today, in the case of Kolkman v. Greens Creek Mining Co., disapproved the additional requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985), that the employer have knowledge of the work-relatedness of the injury.  We held that the statute should be read literally to require the employer's knowledge of the injury, and no more.  

First and foremost, we find the employee far less than credible.  (AS 23.30.122).  We base this finding on several factors.  First, we find the employee baited Mr. Porter into signing a letter of recommendation before immediately handing him his report of “injury”  Second, the fact that he had no complaints or physical manifestations of back injury or complaints on examination by Dr. Shanks on October 4, 2005, after the alleged July 11, 2005 injury.  Third, that the employee professed be a personal trainer and / or farrier after his “injury” when he was asserting he was unemployed or disabled.  Fourth, our observance of his demeanor and candor at the June 28, 2007 hearing;  we found his demeanor flippant and evasive.  And finally, the fact that this is at least the third time that the Board’s aware of that the employee has filed a notice of injury after he has been laid off, or terminated.  These are only the predominate reasons we are highly suspect of the employee’s credibility.  

The employee claims he injured his low back while working for the employer on July 11, 2005.  The employee claims he informed his supervisor, Eric Lee, of the incident within two days, but did not know the extent of his injuries.  We do not find the employee credible (see above).  Mr. Lee recalls an innocuous mention by the employee of basically stepping from the second rung on a ladder and that the employee immediately climbed back to finish refueling the float plane.  We find Mr. Lee entirely credible.  The employee claims he discussed the incident with Mr. Porter.  We believe Mr. Porter’s testimony that the only ailments discussed were those associated with the employee’s advancing age.  We conclude the employee never advised the employer of any potential July 11, 2005 “injury” until after he was laid off on September 22, 2005, or 74 days after the alleged injury.  

We find the employee’s late filed ROI reflects a pattern and practice established by the employee of injuries manifesting shortly after being laid off or terminated.  We find the employer was significantly prejudiced by the employee’s failure to timely provide notice of the alleged injury.  Had the employee timely notified, the employer could have, and most likely would have, had the employee seek medical attention or evaluation.  We find the employer's ability to investigate the alleged injury was severely hampered.  

Finally, we find the employer objected to the lack of timely notice at the first hearing (March 13, 2006 prehearing) as required by AS 23.30.100(d)(3). Accordingly, we conclude the employee's claim is barred by the statute of limitations in AS 23.30.100.

II.
Whether the employee suffered a compensable injury.  

Assuming the employee had prevailed on the employer's notice defense, we will next determine the compensability of his claim.  Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After the employee establishes this link, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove all the elements of the claim by the preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

We find the employee's testimony and Dr. Wilson’s deposition testimony sufficient to raise the presumption that the employee's low back strain or condition.  We find Dr. Wilson examined the employee briefly only on two occasions, to prescribe Ibuprofen and physical therapy.  We also find, however, that Dr. Wilson’s opinion is speculative and specious because it is based on the employee’s rendition of the facts, which we have found to be not credible.  We find this sufficient to rebut the presumption of compensability.  Thus, the employee must prove his claim by a preponderance of the evidence.  We find he has not.  

We find Dr. Wilson recanted his disability opinion of the employee in his August 14, 2006 letter when he advised that the employee could return to work as of January 9, 2006.  We find this supported by the opinion of Dr. Condon that “he has had multiple injuries primarily from bull riding but he has never missed work and his exam most recently and also in 2004 indicate that he has been completely capable of operating an aircraft.”  

Since we have found the employee far less than credible, we conclude we cannot rely on Dr. Wilson’s subjective belief that the employee’s alleged back injury is work related.  We must conclude that the preponderance of the evidence supports our conclusion that the employee suffered no disability as a result of any alleged July 11, 2005 injury.   Based upon the scant medical evidence to support a work related back injury and our finding that the employee has exhibited a clear pattern and practice of filing ROI’s when he is being laid off or terminated, we  conclude the employee’s claims must be denied and dismissed.  As we have denied the employee claims on the merits, all ancillary claims are also denied and dismissed.  


ORDER
5. The employee’s claims are barred under AS 23.30.100.

6. The employee’s claims for additional benefits are denied and dismissed 

Dated at Anchorage, Alaska on January 31, 2008.
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Linda Hutchings, Member

CONCURANCE OF MEMBER HUTCHINGS

I concur with the majority’s ultimate conclusion.  I however, would have referred this matter to the Workers’ Compensation Fraud Unit for investigation of possible fraud under AS 23.30.250.  






Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BILL  KORNELL employee / applicant; v. BALD MOUNTAIN AIR SERVICE INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200516669; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 31, 2008.
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� The employee made much ado about the fact that his copy did not have “box 47” completed.  Mr. Porter explained that he simply completed that section after the employee unexpectedly tendered it, and before he sent it in to the Board.  The Board’s original, “blue” ROI has “box 47” completed as noted above.  
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