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We heard the employer’s petition to dismiss in Anchorage, Alaska on January 10, 2008.  The employee represented himself in this matter, and appeared telephonically.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”). We closed the record at the conclusion of the hearing on January 10, 2008.

ISSUES

1. Should we dismiss the employee’s claim, under AS 23.30.108(c), for the employee’s failure to return release of information forms in a timely manner?

2. Should we dismiss the employee’s claim, under AS 23.30.108(c), for the employee’s failure to attend a deposition by the employer? 

3. Should we affirm the Board Designee’s order directing the employee to return the release of information forms in a timely manner?

4. Should we affirm the Board Designee’s order directing the employee to attend a deposition by the employer, under AS 23.30.108(c) and AS 23.30.115(a)?

BRIEF SUMMARY OF RELEVANT EVIDENCE
I.  MEDICAL HISTORY

The employee, whose birth date is July 29, 1972, injured his back on September 19, 2002 while lifting a truck hood at work at Jiffy Lube, where he was employed as an automotive technician.
  He reported his injury to his employer on that same day.
  He first sought medical care on November 27, 2002, when he was seen by both Douglas Savikko, D.O., and Frederick May, PA-C, at the Eagle River Family Practice (hereinafter ERFP) for thoracic back pain due to the work injury on September 19, 2002.
  He was seen again at the ERFP on December 4, 2002 for continued complaints of back pain, for which he was prescribed Soma, a muscle relaxant.
  He was taken off work for one week, starting on December 5, 2002.
  On December 11, 2002, he was seen again for the back pain and prescribed Celebrex and physical therapy, three times a week for a month.
 He was not released to return to work.
  The employee continued his physical therapy and clinic visits until he was seen on January 7, 2003, at which time he was prescribed an additional one month of physical therapy and released to light duty work.

The employee continued his treatment at ERFP and his work restriction was noted as “limited duty” to “self-limit” for 30 days, on January 29, 2003.
  The diagnoses at this January 29, 2003 ERFP visit were scapula-vertebral myositis, cervical myositis, resolving dorsal sprain and mechanical low back pain.

On March 6, 2003, the employee was seen at ERFP with continued complaints of back pain, made worse when he worked too long.  The diagnosis was dorsal sprain, and he was prescribed the medications Celebrex and  Soma, and physical therapy for three times a week for one month.
  On April 11, 2003 he was again evaluated at ERFP for continued back pain, especially with lifting, twisting and overhead work.
  He was referred to OrthoSport/BEAR Clinic (hereinafter BEAR Clinic) for further evaluation.


On April 21, 2003, the employee was seen by Stacey Szymanski, P.T. at the BEAR Clinic for his complaints of “thoracic and lumbar spine pain, which increased as his thoracic pain increased.”
  The employee stated that his job required “extensive bilateral upper extremity mobility and reaching,” and that these activities aggravated his pain, although he was on light duty and tried to get assistance as needed.
  The treatment plan developed at the BEAR Clinic was for physical therapy three times per week for four to six weeks.


On May 16, 2003, the employee was seen for follow-up at ERFP, and x-rays of the thoracic spine were ordered,
 which were negative for fracture.
  On June 20, 2004, the employee was again seen at ERFP and was noted to describe an acute rib fracture injury,
  which was added to his diagnoses of cervical, scapular and vertebral myositis and mechanical low back pain on the AWCB report of June 24, 2003.

On July 11, 2003, the employee was seen at ERFP and complained that his back pain was getting worse, although he had not been doing anything strenuous.
  On his July 16, 2003 visit to ERFP, he complained of back pain of 8 on a scale of 0-10.
  The employee continued with his follow-up care at ERFP through August.

At the employer’s request, on August 26, 2003, the employee was sent for an employer’s independent medical evaluation (hereinafter EME) by Donald Schroeder, M.D., an orthopedic surgeon.  Dr. Schroeder found that the employee suffered from thoracic strain and that his prognosis was excellent.
  Dr. Schroeder felt Magnetic Resonance Imaging (hereinafter MRI) should be done and that if the MRI was normal, the employee should be declared medically stable.
  Dr. Schroeder also stated that if the MRI was normal, the employee would have no permanent partial impairment (hereinafter PPI) and would be able to return to his pre-injury employment with “common sense” restrictions.
  

On September 20, 2003, the employee underwent an MRI of his thoracic spine.  The findings were:

1.  Focal disc protrusion in a right paracentral and probably right neural foraminal location that impinges upon the thecal sac at T8-9 and likely causes right neural foraminal narrowing.  No evidence of cord signal abnormality.

2. Mild disc desiccation at T6-7, T7-8, and T8-9.

In September and October of 2003, the employee continued to be followed at ERFP.
  After Dr. Schroeder reviewed the thoracic spine MRI, he opined that the employee should be evaluated by a neurosurgeon.
  Dr. Savikko, the employee’s treating physician at ERFP, had made a referral to the neurosurgeon, Louis Kralick, M.D.
  The employee continued with his care at ERFP in November and December, complaining of a stabbing pain between his shoulder blades and right leg pain on November 21, 2003
 and complaining of a flare up of his back pain on December 29, 2003, for which he was taken off work for two weeks.
  

On January 7, 2004, the employee was again seen at the ERFP and taken off work for two more weeks.
  On January 29, 2004, the employee was evaluated by Dr. Kralick, who found that the employee had “chronic midthoracic complaints unassociated with any neurologic findings of radiculopathy or myelopathy on examination,” and that “his shoulder and right leg complaints were not related to any evidence of cord involvement on his MRI workup.”
  Dr. Kralick felt, based upon the employee’s present functional level, he was not a candidate for operative intervention.
  Dr. Kralick indicated that the employee had significant pain complaints and could not return to his prior level of job activity as a motor vehicle mechanic.
  Dr. Kralick requested further radiographic workup with Computed Tomography (hereinafter “CT”) imaging of the midthoracic spine with reconstruction views.
  After Dr. Kralick reviewed the thoracic CT scan, which showed no evidence of acute or congenital anomalies and no significant degenerative changes, he stated that he did not have anything specific to offer the employee from a neurosurgical standpoint, and referred him to Michel Gevaert, M.D. for pain consultation and management.
  The employee was seen for follow-up at ERFP on March 4, 2004 and kept off work for another month.

On March 8, 2004, the employee was evaluated by Dr. Gevaert, who found that the employee was suffering from debilitating interscapular pain, but also found the neurological examination was normal.
  Dr. Gevaert decided to do a diagnostic block at the right T8-T9 level.
  On March 12, 2004, Dr. Gevaert performed the diagnostic block, a transforaminal epidural steroid injection of the right T8 under fluoroscopy.
  On March 31, 2004, the employee reported to Dr. Gevaert that the rib pain and radicular type pain radiating into the right chest had improved after the nerve root block.
  He continued to complain of an aching pain in the thoracic region at the level of the right T7-T8, which was worse with activity, flexion and rotation.
  The employee had a follow-up visit at the ERFP on April 8, 2004, at which time he was kept off work for another month.
  

On April 22, 2004, Dr. Gevaert performed another nerve root block of the right T8.
 However, on his May 13, 2004 visit, the employee stated that he had only received two days of pain relief from the procedure.
  He continued to complain of significant pain in the right intrathoracic region as well as the right chest wall.
  Dr. Gevaert opined that he did not have anything further to offer the patient, and at the patient’s request, made a referral to Paul Dreyfuss, M.D. in Bellevue, Washington for a possible radiofrequency procedure of the dorsal ganglion.
  However, Dr. Dreyfuss suggested a referral to Way Yin, M.D.

On May 20, 2004, Dr. Gevaert performed a third nerve root block of the right T8.
  On June 17, 2004, the employee saw Dr. Gevaert for a follow-up visit.  His medical records were sent to Dr. Yin, of Interventional Medical Associates, of Bellingham, Washington for review.
 Dr. Yin is board certified in pain management, pain medicine and anesthesiology and is an assistant clinical professor at the University of Washington.


In his July 13, 2004 letter to the employer, Dr. Yin noted that the employee did have a posterior disc abnormality at T8-T9, and that his report of his primary segmental level of pain likely correlates with the approximate area of his disc protrusion.
  Dr. Yin stated that the employee’s “long-term treatment options were critically dependent on a very meticulous structure-specific diagnosis.”
  He said that if the employee’s T8-T9 disc protrusion was definitely correlated with “mono dermatomal radicular pain (T8 spinal nerve)”, then the next question would be whether the “source of the patient’s axial pain complaints are discogenic in origin versus posterior mechanical,” as the recommended treatments were vastly different.
  Furthermore, Dr. Yin stated that if the pain was of “disc origin and does correspond with the patient’s morphologically abnormal disc, and furthermore, if this disc protrusion has been associated with the patient’s radicular pain, the most appropriate therapeutic intervention would not involve dorsal root ganglion partial rhizotomy, but would involve percutaneous thoracic discectomy.”
 Dr. Yin also stated that he could not “render a definitive therapeutic plan based on the available data.”
  He recommended a “medical evidence-based meticulous structure-specific diagnostic evaluation” and offered to make such recommendations, if requested to do so.
  

On July 29, 2004, the employee was seen for follow-up at ERFP and noted to have post traumatic depression in addition to ongoing back pain.
  He was continued in his off-work status.

On August 6, 2004, at the employer’s request, the employee was again evaluated by Dr. Schroeder,
  who found the following:

1.  that the employee continued to complain of interscapular pain and right rib pain;
2. that the employee’s thoracic sprain related to the September 19, 2002 work injury had resolved; 
3. that the employee’s herniated T8-T9 disc, right, was related to the September 19, 2002 work injury; 
4.  that the employee’s pain seemed to be worse than previously, and that the pain could be attributed to his work injury of September 19, 2002; 
5. that it would be reasonable for Dr. Yin to see the employee and personally evaluate him; 
6. that the ongoing need for treatment was related to the September 19, 2002 injury;
7. that he was not medically stable;
8. that he was unable to return to his pre-injury occupation.

On September 22, 2004, the employee saw Dr. Gevaert for follow-up.
  Dr. Gevaert noted that Dr. Schroeder recommended the employee be evaluated personally by Dr. Yin.
  Dr. Gevaert also noted that the employee was depressed and started him on an antidepressant.  He also referred him to Ramzi Nassar, M.D., psychiatrist, for a psychiatric evaluation.
  Dr. Gevaert opined that if the employee was compliant in taking an antidepressant medication and seeing Dr. Nassar, a referral to Dr. Yin could be fruitful.

The employee was evaluated by Dr.  Nassar on October 6, 2004.
  Dr. Nassar found the employee suffered from a mood disorder, mainly depression, due to his medical condition and changed his antidepressant from Prozac to Cymbalta.

On November 3, 2004, the employee saw Dr. Gevaert for a follow-up appointment.
  Dr. Gevaert noted that the employee’s mood, activity energy and sleep had improved on the Cymbalta.
  He also noted that the employee’s pain was the same, but his tolerance to his pain had improved and he had become more active and was participating in an active physical therapy program at BEAR Clinic.

On November 17, 2004, the employer’s medical case manager, Jane Hebert, RN, updated Dr. Yin on the employee’s progress and asked his advice.
  Dr. Yin responded that he could not offer any recommendations without evaluating the employee and that the employee would be a candidate for intervention if his pain continued to be limiting.

On December 8, 2004, the employee saw Dr. Gevaert for follow-up.
  Dr. Gevaert noted that the employee’s symptoms were essentially unchanged and that his physical therapist did not appreciate any functional improvement.  Dr. Gevaert then recommended a physical capacity evaluation to determine his permanent work restrictions and to prepare him for vocational rehabilitation.
  

On December 12, 2004, a physical capacity evaluation was performed at BEAR Clinic and the employee demonstrated the capacity to perform light work, which was within the range of his last work as an exhaust emissions technician.
  Dr. Gevaert’s clinic note explains that the employee expressed concern over this result and insisted on talking with Dr. Yin.
  Although there is a note that the employee “discussed this case over the phone,” there is no note of the content of the discussion or with whom the discussion took place.

The employee continued to be followed by Dr. Nassar, who noted that his mood was stable on Cymbalta and he was started on Gabitril for sleep.
  He also continued follow-up at ERFP for his back pain,
 and was referred for physical therapy with deep tissue massage.
  He received this physical therapy in March, April, and May, including iontophoresis for transcutaneous cortisone application and TENS therapy.
  However, on May 12, 2005, he was discharged from physical therapy with a Roland-Morris Disability Index increased to 84% from 64% on April 20, 2005.
  The employee reported that his rib pain intensity was ten times worse than before and constant, although his periscapular pain was 30% improved.

At the employer’s request, on June 24, 2005, the employee had another EME, this time by Mark Leadbetter, M.D.
  Dr. Leadbetter diagnosed the employee with thoracic strain, industrially related by history, dating back to September 19, 2002, and disc protrusion of T8-T9 on the right, of no clinical significance.
  He made the following additional findings:

1.  that the employee’s ongoing complaints were without any significant abnormal objective findings;

2. that there were no further recommendations for future medical care;

3. that the symptoms due to the work injury had not subsided;

4. that the employee had reached medical stability;

5. that the employee had not sustained any PPI;

6. that the employee could return to his pre-injury occupation.

On July 6, 2005, Dr. Savikko wrote a letter to the Board protesting the termination of the employee’s claim and pointing out what he felt to be errors in Dr. Leadbetter’s opinion.
  These errors were set forth as follows:

1. that the employee had not had any significant right lower dorsal pain prior to this injury;

2.  that although progress had been slow, there had been progress so that the employee could not be considered to be medically stable;

3. that the employee was in the 80% of the general population that was symptomatic from the rupture of T8-T9;

4. that the neurosurgeon Dr. Kralick felt the herniation was work related;

5. that the original EME performed by Dr. Schroeder indicated that the injury was work related and that the employee was not medically stable.
  

Dr. Savikko stated that there would be a ratable impairment when the employee reached medical stability.

On October 28, 2005, Dr. Savikko wrote another letter to the Board stating that the employee could not return to his former occupation, nor could he sit long enough to make use of a vocational rehab program to prepare him for another line of work.
  Dr. Savikko indicated that the employee needed more evaluation and treatment to alleviate his pain as much as possible.
  

II.  PROCEDURAL HISTORY


On July 5, 2005, the employer filed a Controversion Notice against all benefits based on the June 24, 2005 EME report of Dr. Leadbetter.
  In response, the employee then filed a workers compensation claim (hereinafter WCC) on August 1, 2005.
  On August 23, 2005, the employer filed an answer to the employee’s claim, admitting his claims for temporary total disability (TTD) from June 1, 2004 through June 24, 2005 and for those medical costs incurred prior to June 25, 2005, that were reasonable, necessary and related to the September 19, 2002 injury.
  On August 18, 2005, the employer sent by certified mail, return receipt requested, releases to the employee to sign and return within 14 days.
  The receipt was signed by the employee, but the signed releases were not returned to employer’s attorney.
   Employer then repeated the process on September 16, 2005 and the return receipt was again signed by the employee,
 but the signed releases were not returned.  On October 13, 2005, the employer controverted all benefits based on the employee’s failure to deliver the signed releases.
  The employer also petitioned to compel compliance with discovery and, in the alternative, to dismiss the employee’s claim.
  

On October 27, 2005, the employee requested eligibility evaluations for re-employment benefits.
   On November 16, 2005, the reemployment benefit administration (hereinafter “RBA”) staff informed the employee that no action would be taken on his request for an eligibility evaluation because his request was untimely and because his claim had been controverted by the employer.
  

On January 9, 2006, a prehearing conference (hereinafter “PHC”) was held, which the employee did not attend despite notice.
  The employee had signed and returned two of the previously requested releases, but had still not returned the medical records release.  The prehearing chair found that the medical records release that the employer was requesting were relevant and ordered the employee to sign and return the medical records release to the employer within ten days of receipt of the PHC Summary.
  When the employee still failed to return the releases, employer filed an Affidavit of Readiness for Hearing (hereinafter “ARH”) on January 27, 2006.

However, on March 29, 2006, another PHC was held, which the employee did not attend despite notice.
 Employer’s attorney, Mr. Holloway, acknowledged that he had received the signed releases from the employee, albeit late.
  Mr. Holloway withdrew his ARH dated January 27, 2006.


On August 10, 2007, the employee filed an ARH for his claim,
 which employer opposed.
  On August 24, 2007, the employer sent the employee a Notice of Taking Deposition, setting the date of the deposition as September 10, 2007.
  The employee did not appear for the deposition, although the notice was mailed to him at his last known address.
  On August 29, 2007, the employer also requested that the employee sign releases of information, mailing them to the employee’s address of record.  However, he failed to sign the return receipt request card. 
  These new releases were required as the previous ones had expired.
  

On September 11, 2007, the employer filed a Petition to Compel the employee’s attendance at a deposition.
  On September 12, 2007, a PHC was held to discuss employer’s Petition to Compel the employee’s deposition.
  The employee did not attend the conference despite notice.
  The employer’s Motion to Compel was granted, ordering the employee to contact the employer’s attorney, Mr. Holloway, to reschedule his deposition within ten days of receipt of the September 12, 2007 PHC summary.

On November 15, 2007, another PHC was held to discuss the employer’s October 13, 2005 Petition to Compel the employee to sign releases and to attend a deposition, or in the alternative, to dismiss, and also to discuss the employer’s September 9, 2007 Petition to Compel the employee to appear for a deposition.
  The employee did not attend the prehearing, although he was properly noticed.
  A hearing was set.
  

The employer again sent a Notice of Taking Deposition to the employee on December 7, 2007, setting the deposition date of December 27, 2007.
  The employer mailed the Notice of Taking Deposition to the employee at his address of record, but the employee again failed to respond to the Notice or to appear at the deposition.
  

Another PHC was held on December 18, 2007.
  Again, the employee failed to appear despite proper notice.
  A hearing was scheduled for January 9, 2008, on the issues in the employer’s October 13, 2005 petition to compel employee to sign releases and the employer’s September 11, 2007 petition to compel employee to attend a deposition.
  The hearing set for January 9, 2008 hearing was continued until January 10, 2008.
III.  HEARING TESTIMONY, JANUARY 10, 2008 HEARING

At the January 10, 2008 hearing in this matter, the employer’s attorney, Jeffrey Holloway, asserted the employee’s repetitive failure to comply with discovery resulted in significant expense to the employer of over $7,000 in attorney’s fees and costs.  He testified that because of the employee’s repeated refusal to cooperate with discovery, the employer requested dismissal of the claim.

At the hearing, the employee testified that his back pain is so severe that he rarely leaves his house, especially in the cold weather, and  that this is why he does not receive his mail, which is delivered about a quarter of a mile from his house.  He also testified that he does not have a functioning vehicle.  He also testified that he would try to find someone to get the mail for him, but that it would be at intervals of two weeks or so.  He agreed to request his father’s assistance in returning the releases to Mr. Holloway and in attending a deposition.   The employee did agree to cooperate with Mr. Holloway in future discovery, including signing the releases and attending a deposition.  He agreed to communicate with Mr. Holloway by telephone to arrange for participating in a deposition.

At the hearing, we ordered the employee to coordinate with the employer’s counsel to set a deposition in the near future.  We also ordered the employee to sign applicable releases in a timely manner.  This Decision and Order memorializes our oral orders at the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . .  

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense…. 


AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.054(a) provides, in part:


The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure….


AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require….

I.  PETITIONS TO COMPEL DISCOVERY


AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c), discovery disputes are initially decided at the level of a prehearing conference by a Board Designee.
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.
  In this case, the Board Designee fully addressed the discovery issues in the Prehearing Conference Summary of December 18, 2007.  The parties appealed to us, and we will review the dispute under AS 23.30.108.


The statute at AS 23.30.107(a) is mandatory, an employee must release all evidence “relative” to the injury, that is, all evidence relevant and necessary to the resolution of the claim.  Under AS 23.30.135(a) and AS 23.30.155(h), we have the affirmative duty to ensure that the record is developed in order to ascertain and protect the rights of the parties.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
  


Under AS 23.30.108(c), we must uphold a decision of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  In the Alaska Administrative Procedure Act, the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard.
  On appeal to the Alaska Workers’ Compensation Appeals Commission, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of Board Designee’s discovery determinations. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

The Board Designee found that the releases of information that the employer was requesting the employee to sign were relevant.
  These releases included a medical records release pertaining to the treatment of the employee’s September 18, 2002 work injury to his back, from September 19, 2002 forward.
  The Board Designee specifically found that a records release for this time frame is likely to lead to information relative to the employee’s claim.
  The Board Designee therefore ordered the employee to comply with the signing of the medical release within ten days of receipt of the PHC summary.
  The employer also requested a release for information on the employee’s work history and educational history, which the Board Designee found relevant as the employee had made a request for reemployment benefits.
  Finally, the Board Designee also found that the employer’s request for information concerning any application for unemployment benefits relevant, as the employee had claimed an entitlement to time loss benefits.
  By the date of the January 9, 2006 PHC, the employee had already signed these releases.
  All the releases need to be signed again, however, as they are all outdated.

At the September 12, 2007 PHC, the Board Designee found that the employee had failed to appear at the properly noticed deposition that had been scheduled for September 10, 2006.
  The Board Designee granted the employer’s petition to compel the employee to make himself available for deposition, as provided under 8 AAC 45.054(a), and directed the employee to cooperate by making himself available for a deposition.
 

Based on our review of the medical records in the employee’s file, we find that the releases of information requested by the employer are seeking information that is relative to the employee’s work injury and claims for reemployment and time loss benefits.  Based on this review we also find that the deposition requested by the employer was permitted under AS 23.30.115(a) and 8 AAC 54.054 and relative to the employee’s work injury and the WCC.  We find substantial evidence in the record to support the Board Designee’s determinations and orders.  We find no abuse of discretion by the Board Designee on these points, and we will affirm her orders concerning the releases of information and the deposition.

II.  PETITION TO DISMISS

               The discovery dispute addressed in our order concerns the employer’s requests to depose the employee, in accord with the statutory permission at AS 23.30.115(a) and to obtain releases of information under AS 23.30.107(a).  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al.,
 the Alaska Superior Court reversed and remanded our dismissal of a claim, for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations.
 


Based on the available record, we find that the release of information forms were sent to the employee at his address of record and that he unreasonably failed to retrieve them from his mailbox and/or to return the signed release forms to the employer.  Based on the available record, we find the employee received notice of both of the depositions, but failed to appear for the scheduled depositions.  We find the preponderance of the available evidence indicates the employee has, in fact, resisted both the deposition and the signing of the releases.  We also find that the employee has failed to comply with orders from the Board Designee.  However, the employee has signed certain releases, and at the hearing agreed to comply with discovery.  Therefore, we cannot find that no lesser sanction than dismissal of the employee’s claim with prejudice could adequately protect the parties and deter discovery violations.  Accordingly, under AS 23.30.108(c), we will not impose the sanction of dismissal of the employee’s claim.


  Nevertheless, if the employee does not comply with this order to follow the Board Designee’s discovery orders, on our own motion we will consider sanctions, up to and including possible dismissal of his claim under AS 23.30.108(c).
  We retain jurisdiction over this issue under our authority to modify our decision at AS 23.30.130.  


We will order the employee to contact the employer within 14 days of the issuance of this decision to arrange his deposition, and we will order the employee to sign and return the releases within 14 days.

III. THE BOARD’S INQUIRY UNDER 135(a).


The disputes in this decision center around the development of the record or evidence relative to the employee’s claim. Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  The Act, at AS 23.30.155(h), requires the Board to take “further action which it considers will properly protect the rights of all parties.”  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry, or conduct its hearing in the manner by which it may best ascertain the rights of the parties. AS 23.30.110(g) specifically provides the Board the discretional authority to order additional medical evaluations.

Based on a review of the entire record, we find that the EME physician, Dr. Schroeder, recommended the employee be referred to a neurosurgeon.  Based on this recommendation, the employee was seen by neurosurgeon Dr. Kralick.  Dr. Kralick, in turn, referred the employee to a pain management specialist, Dr. Gevaert.  Dr. Gevaert, in turn, made a referral to Dr. Way Yin, who, as noted above, is board certified in pain management, pain medicine, and anesthesiology, as well as being an assistant clinical professor at the University of Washington School of Medicine.  Dr. Yin did review the employee’s medical record that was supplied to him from Dr. Gevaert, including diagnostic imaging studies.
  Dr. Yin determined that the employee’s “long-term treatment options were critically dependent on a very meticulous structure-specific diagnosis.”
  He stated that it was impossible for him to render a definitive therapeutic plan based on the data available to him, but that he would be happy to make recommendations concerning a medical evidence-based meticulous structure-specific diagnostic evaluation.
  Furthermore, Dr. Yin responded to the November 2004 inquiry by employer’s medical case manager, Jane Hebert, RN, that in order to make recommendations for the employee, he would need to be able to evaluate the patient and would also need further structural diagnostic information.
  In addition, Dr. Yin stated that whether the employee was a candidate for further intervention would be determined by his symptoms.
  

The employee continues to have back pain according to Doctors Savikko and Gevaert, his treating physicians, and his testimony at the hearing.  However, he has not undergone further evaluation by Dr. Yin.  

In order to properly protect the rights of all parties, pursuant to AS 23.30.155(h), the Board finds it necessary to conduct further investigation according to the recommendations of Dr. Way Yin.  The Board finds the evaluation by Dr. Yin will assist the Board to best ascertain the rights of the parties.
  The Board will exercise its discretion to do this through an evaluation, pursuant to AS 23.30.110(g), performed by Dr. Way Yin, to conduct a medical evidence-based meticulous structure-specific diagnostic evaluation and treatment based on that evaluation.

The Board finds that in order to protect the rights of all parties, if the employee complies with our order to sign the requested releases and attend a properly scheduled deposition, thereby eliminating the need for dismissal of his claim, the Board will refer the employee for meticulous structure-specific diagnostic evaluation with Dr. Yin, and treatment in accordance with that evaluation.  If the employee complies with the orders concerning discovery, the Board will direct the parties to contact the Board office to schedule a Prehearing Conference for the purpose of scheduling the evaluation with Dr. Yin.

ORDER
1. Under AS 23.30.108(c), we affirm the Board Designee’s discovery orders in the 

January 9, 2006 and September 12, 2007 PHC Summaries.

2.  The employer’s petition is denied, in part: We decline to dismiss the employee’s claim at this time.

3.   If the employee fails to contact the employer to arrange the deposition within 14 days of the date of this Decision and Order, we direct the employer to notify us.  If the employee does not comply with this order, on our own motion we will consider sanctions, up to and including possible dismissal of his claim under AS 23.30.108(c).

4.  If the employee fails to return the signed releases within 14 days of the date of this Decision and Order, we direct the employer to notify us.  If the employee does not comply with this order, on our own motion we will consider sanctions, up to and including possible dismissal of his claim under AS 23.30.108(c).

5.  If the employee complies with the above orders concerning discovery, we direct the parties to contact the Board to schedule a Prehearing Conference for the purpose of scheduling an evaluation by Dr. Yin under AS 23.30.135(a), AS 23.30.155(h), and AS 23.30.110(g).


 
Dated at Anchorage, Alaska this 6th  day of February, 2008.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







Rosemary Foster, Designated Chairman








____________________________                                







David Kester,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MATTHEW PFEIFER employee  / respondent; v. JIFFY LUBE., employer; LIBERTY NORTHWEST, insurer / petitioners; Case No. 200224802; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 6, 2008.








Jean Sullivan, Administrative Clerk II.
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� Report of Occupational Injury or Illness dated 9/19/02.


� Id.
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� ERFP Clinic Note dated 12/4/02.
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� ERFP Clinic Note dated 12/11/02.


� Id.


� ERFP Clinic Note and AWCB Report, both dated 1/7/03.
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� MRI Report dated 9/30/03 by Russell Schroeder, M.D., radiologist.
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� Dr. Gevaert’s letter to Dr. Kralick dated 3/8/04.
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� Id.
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� Id.
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� Dr. Gevaert’s Clinic Note, 5/20/04.


� Dr. Gevaert’s Clinic Note, 6/17/04.
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� Id.


� Id.


� Id.


� Id.
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� Id.


� Dr. Gevaert’s Clinic Note, 9/22/04.


� Id.


� Id.


� Id.


� Dr. Nassar’s 10/6/04 Report of Psychiatric Evaluation.


� Id.


� Dr. Gevaert’s Clinic Note, 11/3/04.


� Id.


� Id.


� Jane Hebert’s 11/17/04 letter to Dr. Yin.


� Dr. Yin’s response to Ms. Hebert’s questions, written on Ms. Hebert’s letter of 11/17/04.


� Dr. Gevaert’s Clinic Note, 12/8/04.


� Id.


� Dr. Gevaert’s Clinic Note, 1/13/05 and Physical Therapist Alan Blizzard’s note, 12/23/04.


� Id.


� Id.
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� Id.
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� Id.


� EME of Dr. Leadbetter, dated 5/24/05.


� Id.


� Id.


� Dr. Savikko’s letter to AWCB dated 7/6/05.


� Id.


� Id.


� Dr. Savikko’s 10/28/05 letter to AWCB.


� Id.


� Employer’s Controversion Notice dated 6/30/05.


� Mr. Pfeifer’s WCC dated 7/29/05.


� Answer to Employee’s WCC dated 8/22/05.


� Letter from employer’s Attorney to Mr. Pfeifer, 8/18/05.


� Return Receipt signed 8/29/05 by Mr. Pfeifer.
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� Employer’s Controversion Notice dated 10/13/05.


� Employer’s Petition to Compel dated 10/13/05.


� Mr. Pfeifer’s Request for Eligibility Evaluation dated 10/27/05.
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