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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERTA BRUCE, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

ASRC ENERGY SERVICES,

                                                 Employer,

and

INS. CO. OF THE STATE OF PA.

                                                 Insurer,

                                                   Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200505870
AWCB Decision No. 08-0021 

Filed with AWCB Fairbanks, Alaska

on February 7 , 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for continuing workers’ compensation benefits on January 17, 2008 at Fairbanks, Alaska.  The employee was represented by her husband Robert Bruce. Attorney Karen Russell represented the employer.  The record closed at the end of the hearing.


ISSUES
1. Whether the employee developed systemic lupus erythematosus (“SLE” or “lupus”) as a result of exposure to Comet cleanser at work, and whether her work is a substantial factor in her continuing treatment?

2. Whether the employee otherwise developed an allergic reaction at work, and whether her work is a substantial factor in her treatment or inability to work?

SUMMARY OF THE EVIDENCE
The employee was hired to work for the employer as a cook at Hilltop Truck Stop in August 2004. She testified her duties included preparing food for cooking, putting away inventory and cooking the food served to the restaurant's customers. She also testified her duties included cleaning the kitchen with products such as Simple Green and Mr. Muscle, and that she did so from the beginning of her employment. She testified she did not use Comet to clean the kitchen, but that other employees did use Comet cleanser on counter tops during much of the time she worked for the employer.

The employee worked from August 2004 for about five months, cooking and cleaning in the kitchen without developing any rash. She testified she first developed a rash on her face and arms in approximately January 2005. 

The employee testified that in January or February, 2005, she learned the waitresses at Hilltop used Comet cleanser to clean the counter top in the main restaurant area. After she learned that Comet was used, she said she experienced allergic reactions and came to suspect the Comet cleanser was the cause of her rash.

In late February, 2005, the employee reported to Lorna Lumley, the manager at Hilltop, about her rash. The company's safety man, Bud Sands, came to Hilltop in late February 2005 and asked the staff to remove all Comet cleanser. Bud Sands testified that, thereafter, all use of Comet ceased and all Comet was removed from Hilltop Truck Stop.

The employee claims that sometime after the Comet was removed from the workplace in February 2005, she was intentionally exposed to Comet by Susan Brooks, a co-worker. Specifically, she testified, Mrs. Brooks cleaned mats in the kitchen area with Comet after the Comet ban. Lorna Lumley, Susan Brooks and other people in charge of the restaurant deny the employee's that Comet was deliberately used after Mr. Sands asked the restaurant to remove the Comet. In any case, the employee testified that she became so ill she was unable to work.

The employee completed a report of injury on March 3, 2005, alleging she had a rash due to Comet exposure. She first sought medical attention on March 5, 2005 at Urgent Care. At that time, she was examined for her complaints that an allergic reaction to Comet cleanser had caused her to break out in a rash. She was diagnosed at Fairbanks Urgent Care Center with contact dermatitis and advised to stay off work for a few days to see if the rash cleared up. The employee returned to work a few days later. 

The employee quit her job with the employer in April 2005. After leaving Hilltop, she was off work for several months, and then went to work for another restaurant, The Diner, as a cook. The employee returned to a doctor in September 2005 when she saw J. T. Foote, M.D. She told Dr. Foot her rash had cleared up about a month after leaving Hilltop, but had recently recurred. She associated the recurrence with "heat." She denied that Comet was used at The Diner.

Dr. Foote suspected the employee's rash was a symptom associated with systemic lupus erythematosus (SLE), an autoimmune disease, and referred her to internist Michael Swenson, M.D. Dr. Swenson diagnosed the employee with SLE. On December 1, 2005, Dr. Swenson wrote a letter opining it was "possible" that exposure to a cleanser at work may have been the environmental trigger which precipitated the employee's symptoms.

Since her diagnosis of lupus, the employee has been examined by numerous specialists for various systemic problems caused by lupus. These specialists included Claribel Tan, M.D., a rheumatologist and specialist in autoimmune diseases. The employee also was treated by military physicians through Tri-Care, with her husband's military insurance. None of the other specialists or doctors treating her opined that the employee's lupus is related to her exposure to Comet or other cleansers at work. Rather, on January 4, 2006, Dr. Tan examined the employee and confirmed the diagnosis of SLE. Dr. Tan opined: “I do not know of any information nor association with chemical exposure with the onset of lupus, and this is mostly (sic) likely coincidental and diagnosis was delayed because the rash was attributed to Comet exposure.”

On March 21, 2006, Anthony Montanaro, M.D., reviewed all the medical records for an employer-sponsored independent medical evaluation (EME).
 After reviewing the employee's medical records, Dr. Montanaro agreed that the employee had a well-documented case of systemic lupus erythematosus. Nevertheless, Dr. Montanaro also stated the diagnosis of SLE was completely unrelated to the employee's apparent hypersensitivity to or exposure to Comet Cleanser. Dr. Montanaro opined there was no evidence that exposure to Comet cleanser caused, aggravated, or accelerated the development of the employee's lupus. 

At hearing, Dr. Montanaro testified that neither Comet, nor other common cleansers are triggers for SLE. Dr. Montanaro also testified that likely the rash which developed in January 2005 was a symptom of lupus, not of an allergic reaction. Dr. Montanaro also testified that the employee might have had an allergic reaction to a cleaning substance at work, but that the reaction would have resolved within seven to ten days.

On February 21, 2007, the employee was examined by Hyun Kiun Park, M.D., at the Bach Internal Medicine Clinic at Bassett Army Hospital. The employee requested that Dr. Park write a letter on her behalf stating that her exposure to Comet cleanser at work had caused her to develop lupus. Instead, Dr. Park reported: "I see no evidence connecting Comet cleaning powder exposure to risk of SLE."

Joseph Craft, M.D., reviewed the employee's medical history and her deposition testimony for a second EME and issued a written report on December 11, 2007. He also testified at hearing. Dr. Craft is Yale University School of Medicine's Chief of Rheumatology and Professor of Rheumatology and Immunobiology. Dr. Craft has been on the faculty at Yale University since 1985 and directs a research laboratory devoted to understanding the etiology of lupus. He is the author of approximately 115 peer reviewed scientific journal articles and text book chapters, many about lupus. Dr. Craft is a member of several Boards of Trustees including that of the Lupus Clinical Trials Consortium. 

Dr. Craft opined that exposure to Comet cleanser and/or environmental factors in the employee’s workplace were not a substantial factor in causing, aggravating, or accelerating her SLE. Dr. Craft noted that there are no scientific studies that support a causal link between specific environmental factors and SLE in humans, apart from certain well-known associations such as estrogen and ultraviolet light. He concluded that the employee's history of allergies, though unfortunate, did not cause her to develop SLE. 

The threshold issue we must decide is the compensability of the employee’s claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, the employer does not dispute that the employee sustained an allergic reaction and a rash while working for the employer in January 2005, or that she required associated medical treatment. The employer does dispute that it must accept compensability of the claim as it relates to continuing treatment for the rash or SLE. 

The employee asserts she has established the preliminary link between her condition and her work for the employer based upon her account of the events surrounding the development of her condition and Dr. Swenson’s letter opining it was "possible" that exposure to a cleanser at work may have been the environmental trigger which precipitated the employee's symptoms. Based on the employee’s testimony and on the medical opinion of Dr. Swenson, we find the employee has established the presumption of compensability. To overcome the presumption, the employer primarily relies on the medical opinions of Drs. Tan, Montanaro, Park, and Craft. All of these four doctors concluded that the employee's development of lupus was unrelated to her Comet allergy or her alleged exposure to Comet at work. Further, the doctors opined that there was no association between exposure to cleanser and the onset of lupus. For example, Dr. Craft stated in his December 11, 2007 report: “There are no scientific studies that support a causal link between specific environmental factors and SLE in humans, apart from certain well known associations, including ultraviolet light and estrogens.” Based on our review of these opinions, we find the employer has successfully rebutted the presumption of compensability as to SLE. 

With the presumption of compensability of SLE rebutted, the burden then shifts to the employee to prove all elements of her claim by a preponderance of the evidence. Based on our review of the record, we find the only medical opinion that potentially supports the employee's position is the equivocal suggestion by Dr. Swenson that cleanser at work may have triggered her lupus. Nevertheless, we note Dr. Swenson did not state that it was his opinion the cleanser actually triggered the lupus in this case. The much greater weight of evidence in this case reflected there is no scientific evidence that Comet or other cleansers cause or trigger lupus.

Given the medical evidence in this case, we find the employee cannot meet the burden of proving her claim for treatment of SLE by a preponderance of the evidence. Accordingly, we conclude the employee has not established a compensable SLE work injury. The employee's claim for benefits related to her SLE, arising from employment with the employer, must be denied and dismissed.

As to the employee’s claim for benefits related to her allergic reaction at work, the employee testified her asthma was aggravated, causing her to cough and wheeze, and she became so sick she was unable to continue working. No doctor testified the employee’s allergic reaction was not caused by her work. Accordingly, we find the employee has attached a presumption of compensability as to her allergic reaction, and the employer has not overcome this presumption. 

Finally, based on Dr. Montanaro’s testimony, that the employee’s claimed allergic reaction to a cleaning substance at work is possible, but would have resolved within seven to ten days, we find by a preponderance of evidence the employee is due up to ten days of temporary total disability (TTD) benefits,
 for up to ten days of disability, and coverage of any medical costs incurred within that ten day period. We reserve jurisdiction to resolve any disputes as to calculation of benefits due during this ten-day period.


ORDER
1. 
The employee’s claim for workers’ compensation benefits associated with her systemic lupus erythematosus condition is denied and dismissed.

2. 
The employee’s claim for workers’ compensation benefits associated with her allergic reaction at work is found compensable for a period of ten days in accord with this decision. We reserve jurisdiction to resolve disputes.

Dated at Fairbanks, Alaska this 7th day of February 2008.







ALASKA WORKERS' COMPENSATION BOARD







_/s/Fred G. Brown                           _                                






Fred Brown, Designated Chairman







__/s/Jeff Pruss_________________                                






Jeff Pruss, Member







_/s/Marc Stemp_________________                                






Marc Stemp, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of ROBERTA BRUCE employee / applicant; v. ASRC ENERGY SERVICES, employer; INS. CO. OF THE STATE OF PA., insurer / defendants; Case No. 200505870; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 7, 2008.






Victoria Zalewski, Workers’ Comp. Tech.
�








� See AS 23.30.095(k).


� As AS 23.30.150 states, “Compensation may not be allowed for the first three days of the disability, except for [medical benefits] . . . ,” we find the employee is due up to seven days of TTD benefits.
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