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ALASKA WORKERS' COMPENSATION BOARD

         
P.O. Box 115512

                                                                                    
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

& ASSESS A CIVIL PENALTY AGAINST

ROBERT WHEELER, D.C. /

ALASKA CHIROPRACTIC CARE,

                                     Uninsured Employer,

                                                     Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)

)
	ERRATA SHEET FOR

FINAL DECISION AND ORDER

AWCB Case No.  700002425
AWCB Decision No.  08-0024

Filed with AWCB Anchorage, Alaska

on February 21, 2008


We issued a Decision and Order, AWCB Decision No. 08-0024, on this case on February 21, 2008.  In response to a Petition for Reconsideration on the Merits and for Modification, or Errata, filed by the employer on March 5, 2008, we re-examined the decision and order.  We discovered our February 21, 2008 decision contained a number of errors, of a clerical nature.  We here correct those errors:

Page 1, paragraph 1 , sentence 2 presently reads: 

“The employer represented himself.”

Page 1, paragraph 1, sentence 2 is corrected to read: 

“Attorney William Soule represented the employer.”

Page 2, paragraph 2, sentence 2 presently reads: 

“He testified the insurer sent the employer a certified letter concerning “Important Renewal Notice,” with an insurance renewal payment date of January 28, 2008, an estimated annual premium quote for $505.00.”

Page 2, paragraph 2, sentence 2 is corrected to read: 

“He testified the insurer sent the employer a certified letter concerning “Important Renewal Notice,” with an insurance renewal payment date of January 28, 2007, an estimated annual premium quote for $505.00.”

Page 3, paragraph 2, sentence 5 presently reads: 

“He testified he immediately attempted to reinstate his insurance, and managed to get it restored on the earliest possible date, June 21, 2008.”

Page 3, paragraph 2, sentence 5 is corrected to read: 

“He testified he immediately attempted to reinstate his insurance, and managed to get it restored on the earliest possible date, June 21, 2007.”

Page 3, paragraph 2, sentence 7 presently reads: 

“He testified he employee’s family and friends and would not willingly subject them to a lack of insurance coverage.”

Page 3, paragraph 2, sentence 7 is corrected to read: 

“He testified he employ’s family and friends and would not willingly subject them to a lack of insurance coverage.”

Page 4, 1st full paragraph, sentence 7 presently reads: 

“In the alternative, the Investigator requested we order the employer to comply fully with the Discovery Demand within seven days, issue a subpoena to compel the employer to provide to that information, and hold the record open until we secure that information.”

Page 4, 1st full paragraph, sentence 7 should be deleted. 

Page 12, Order 1, presently reads: 

“1.
We find the employer failed to provide workers’ compensation insurance for its employees, or to file proof of insurance, in violation of AS 23.30.085 and AS 23.30.075, from June 23, 2004 through June 11, 2007.”
Page 12, Order 1, is corrected to read: 

“1.
We find the employer failed to provide workers’ compensation insurance for its employees, or to file proof of insurance, in violation of AS 23.30.085 and AS 23.30.075, from January 29, 2007 through June 20, 2007.”
Dated at Fairbanks, Alaska this 14th day of March, 2008.





ALASKA WORKERS' COMPENSATION BOARD



/s/ William Walters



William Walters,  Designated Chairman

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata Sheet for Final Decision and Order in the matter of employee / applicant; v. ROBERT WHEELER, D.C. / ALASKA CHIROPRACTIC CARE, uninsured employer / respondent; Case No. 700002425; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 14, 2008.







Laurel K. Andrews, Admin. Clerk III
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	FINAL DECISION AND ORDER

AWCB Case No.  700002425
AWCB Decision No.  08-0024
Filed with AWCB Anchorage, Alaska

on February 21, 2008


We heard this matter on January 30, 2008, in Anchorage, Alaska.  The employer represented himself.  Richard Degenhardt, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division (“Division”), of the Alaska Department of Labor and Workforce Development (“DOL”), represented the State of Alaska.  We allowed the employer to file a copy of a Notice of Cancellation, dated January 23, 2008, after the hearing.  We closed the record when we next met, February 5, 2008.

ISSUES

1.
Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2.
Has the employer failed to provide workers' compensation liability insurance to cover his employees, pursuant to AS 23.30.075?

3.
Shall we assess civil penalties against the employer, under AS 23.30.080(f), for failure to insure his employees? 

SUMMARY OF THE EVIDENCE

Investigator Richard Degenhardt testified at the hearing on January 30, 2007, that the Division became aware the employer did not have workers’ compensation insurance during the course of a routine records check on June 15, 2007.  He testified the DOL, Workers’ Compensation Division records indicated the employer had not filed a current Notice of Insurance.
  He additionally testified that DOL Employment Security Division (“ESD”) tax records indicated the employer had three to four employees for the first quarter of 2007,
 and payroll of $13,207.81 for the first quarter of 2007, and $9,597.84 for the second quarter of 2007.
  He testified the employer’s payroll records indicated he had six employees at different times.
  He testified the Division of Occupational Licensing records list Alaska Chiropractic Care as a sole proprietorship owned by Dr. Robert Wheeler from January 24, 2003 through December 31, 2007, then as Alaska Chiropractic Care, L.L.C., from December 18, 2007 through December 31, 2008.
   

The Investigator Degenhardt testified the National Council on Compensation Insurance, Inc. (“NCCI”) database contained a report of Notice of Insurance for this employee, indicating it had secured workers’ compensation insurance coverage with Alaska National Insurance Company for the period January 28, 2006 through January 28, 2007, when the policy expired.
   He testified the insurer sent the employer a certified letter concerning “Important Renewal Notice,” with an insurance renewal payment date of January 28, 2008, an estimated annual premium quote for $505.00.
  Investigator Degenhardt testified this reflects a prorated insurance cost of $1.38 per day.  The Investigator testified there is no record of injury to the employer’s staff during the period of lapse.

Investigator Degenhardt testified he served a Petition for Failure to Insure and Assessment of a Civil Penalty, together with a Discovery Demand, and an explanatory letter on June 16, 2007.
   He testified the NCCI records reflected the employer again secured workers’ compensation insurance with Alaska National Insurance Company, effective June 21, 2007, to expire on June 21, 2008.
  He testified that employer’s failure to secure insurance resulted in a 144 calendar day lapse in coverage.  Based on the employer’s wage records, this represented 223 uninsured employee workdays.
  Investigator Degenhardt additionally testified the NNCI database now indicates the employer’s policy is set to be cancelled on March 27, 2008.
  

At the hearing on January 30, 2007, the employer testified he is a sole practitioner, and handles his own books.  He testified his lapse in coverage was inadvertent, that in February 2008 he had an audit additional payment demand from his workers’ compensation insurer.  He testified he paid that amount and misunderstood that to be settling all his accounts with the insurer.  He testified he was surprised by the notice from the Investigator on June 18, 2007.  He testified he immediately attempted to reinstate his insurance, and managed to get it restored on the earliest possible date, June 21, 2008.  He testified he treats injured workers and understands the importance of workers’ compensation insurance.  He testified he employee’s family and friends and would not willingly subject them to a lack of insurance coverage.  He testified the Notice of Cancellation for March 31, 2008, simply concerns certain additional information needed by the insurer, not a problem with payment of premium, and that this information is being supplied and the insurance will be continued uninterrupted.
 

In his brief, and at the hearing, the employer argued AS 23.30.030(5) requires the insurer to give written notice of cancellation of workers’ compensation to the Workers’ Compensation Division before  cancellation is effective.  In response to the employer’s enquiry, Michael Monagle, program coordinator for the Division, reported the Division has no record of a cancellation notice filed concerning the employer.
  Therefore, the employer argued, the policy was still in effect during the period in question and there was no actual lapse in coverage.  Even if a lapse should be found in coverage, the record indicates the lapse was unintentional and corrected immediately upon notice.  He argued the harm was de minimus, and any penalty should be in the range of $1.00 per day, consistent with the principles in the Board decision In re Law Office of Thom Janidlo,
 which assessed $2.00 per day.

In his Uninsured Employer Investigation Summary, and in the hearing, the Investigator argued the employer permitted the insurance policy to expire after notification by the insurer, and that the insurer had not been required to cancel the policy, so AS 23.030(5) does not apply.  He also cited Alaska Workers’ Compensation Bulletin 03-04, dated October 15, 2003, arguing that notice to the Division concerning insurance coverage is no longer require to be in writing, but through electronic notice.  He requested that we find the employer has been an uninsured employer between the dates of January 28, 2007 and June 20, 2007.  He argued this is an experienced employer.  He recommended we find the employer has failed to insure his employees for that period, and order the employer and his business direct liability for any work injuries to his employees for the uninsured period.  He requested we assess civil penalties under AS 23.30.080(f) for the uninsured period for the documented employees, within the range of $10.00 to $15.00 per uninsured employer work day, in accord with our decisions In re Lighthouse Therapeutic,
 In re Nelson Chiropractic, Inc.,
 In re Dr. Kovunen,
 Frontier Chiropractic Clinic,
 and In re Tewson Chiropractic Clinic.
  In the alternative, the Investigator requested we order the employer to comply fully with the Discovery Demand within seven days, issue a subpoena to compel the employer to provide to that information, and hold the record open until we secure that information.  Recognizing that the employer is a small business, he recommended we consider a payment schedule for the civil penalty.  He requested that we put the employer on a watch list for one year.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
LAPSE OF INSURANCE

The employer argued the workers’ compensation insurance policy never lapsed because the insurer failed to file a written notice of cancellation of insurance, required by AS 23.30.030(5)

AS 23.30.030(5) provides, in part:

A termination of the policy by cancellation is not effective as to the employees of the insured employer covered by it until 20 days after written notice of the termination has been received by the division. . . .  If, however, the employer has secured insurance with another insurance carrier, cancellation is effective as of the date of the new coverage.

As a preliminary matter, we note the Investigator argued that the requirement for written notice of cancellation under AS 23.030(5) is no longer in effect because our Bulletin 03-04 now provides for electronic notice concerning coverage to the Division.  Nevertheless, in Coalition, Inc. v. Alaska DOL&WD,
 the Alaska Workers’ Compensation Appeals Commission recently held that the provision at AS 23.30.030(5) require actual written notice of policy cancellation to make the cancellation effective, despite electronic notice.

We addressed termination of policies by written notice in our decision Walker v. Amsos Carpets,
 noting that AS 23.30.030(5) applies only to cancellation of policies based on the contractual provisions in those policies.
  We conclude that AS 23.30.030 requires specific written notice to the Division only for the cancellation of an insurance policy contract, not for the termination of an insurance policy by the contract’s expiration through completion of its term.  We conclude AS 23.30.030(5) is not relevant to the instant case.

II.
REQUIREMENT TO INSURE

The requirement to insure employees under the Alaska Workers’ Compensation Act generally involves a number of subsections: AS 23.30.085(a)&(b), AS 23.30.070, AS 23.30.075(a)&(b), AS 23.30.080(d), and AS 23.30.080(f).  AS 23.30.080(d) provides stop orders to prohibit the use of employee labor during a continuing violation.  In the instant case, the employer has now secured insurance, and we will not consider issuing a stop order.  We will address each of the other statutory provisions, in turn.


A.
FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the board, in the form prescribed by it. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of his financial ability to pay compensation directly without insurance.

(b)  If an employer fails . . . to comply with the provision of this section, he shall be subject to the penalties provided in AS 23.30.070 . . . .

We find our administrative records and the hearing testimony show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from January 29, 2007 through June 20, 2007.  We also find our administrative records reflect that the employer failed to show evidence of compliance within 10 days of the notice of termination of his workers' compensation insurance policies.  Although this employer clearly had opportunity to file evidence of compliance, we received no evidence of insurance for that period. 

Based on the consistent evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from January 29, 2007 through June 20, 2007.  We conclude the employer was in violation of AS 23.30.085(a)&(b) for that period of time.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any possible claims of injury arising during the period in which it is in violation of AS 23.30.085.  

B.
FAILURE TO INSURE

AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for . . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable. . . .

AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The employer has a general duty to provide workers' compensation insurance for its employees.  Based on our administrative records and the hearing testimony, we find the employer had employees and is subject to the Alaska Workers' Compensation Act.  We conclude it has an ongoing duty under AS 23.30.075 to insure any employees for workers’ compensation benefits. 

We find, based on the employer's failure to provide evidence of compliance that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by AS 23.30.075.  The employer has provided no evidence to rebut that presumption.  Based on our administrative records, and the hearing testimony, we find this employer permitted his insurance to lapse from January 29, 2007 through June 20, 2007, and that he was using employee labor during the period of lapse.  

We conclude the employer failed to insure his employees, and was in violation of AS 23.30.075(a) from the period from January 29, 2007 through June 20, 2007.  Under AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075. 

C.
ASSESSMENT OF A Civil PenaltY

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 

The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  Although the statute grants broad discretion to us in assessing penalties under AS 23.30.080(f), that section sets a low evidentiary burden to trigger the penalties: a presumption of failure to insure if proof of insurance compliance is not filed with the Division.  Also, the statute sets a very high maximum penalty of $1,000.00 per employee per day, the highest penalty of any state.
   Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for violations of the requirement to insure employees.
  We find the Division has filed a Petition for a finding the employer is subject to penalties, and we find the employer is subject to penalties under AS 23.30.080(f). 

Based on the hearing record and testimony, we find the employer failed to provide workers’ compensation insurance for his employees, in violation of AS 23.30.075 and AS 23.30.085, from January 29, 2007 through June 20, 2007.  The effective date of the penalty provision, AS 232.30.080(f) was November 7, 2005.  Based on the documentary evidence and the hearing testimony, we find the employer had a lapse of insurance for 144 days, and 223 uninsured employee-days of work, from January 29, 2007 through June 20, 2007.  

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 

The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  We find the employer is subject to those penalties, and the Division has filed a Petition for those penalties.  

Although the statute grants broad discretion to us in assessing penalties under AS 23.30.080(f), that section sets a low evidentiary burden to trigger the penalties: a presumption of failure to insure if proof of insurance compliance is not filed with the Division.  Also, the statute sets a very high maximum penalty of $1,000.00 per employee per day, the highest penalty of any state.
   Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for failure to insure employees.
  

In our decision and order In re Alexandra Mayberry / Cooker, Inc.,
 we examined the issue of minimum penalties under AS 23.30.080(f).  We noted the requirement at AS 23.30.082 to deposit these civil penalties into the Workers’ Compensation Benefits Guaranty Fund (“WCBGF”) to provide guaranteed benefits to workers who are injured while working for uninsured employers.
  We found these penalties, in part, serve a purpose equivalent to premiums paid to workers’ compensation carriers.
   

Our decisions In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
 In re Absolute Fresh Seafoods, Inc.,
 and In re Alaska Native Brotherhood #2 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include: the number of days of uninsured employee labor, the size of the business, the record of injuries of the employee, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, the risk of the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop order, and the credibility of the employer’s promises to correct its behavior.

In our April 4, 2007 decision In re Lighthouse Therapeutic Massage, L.L.C.,
 examined a series of our decisions specifically discussing appropriate civil penalties under AS 23.30.080(f) in non-egregious cases.
  In each of those decisions, we found that a civil penalty of $15.00 per uninsured employee work day would be reasonable in cases in which the employer’s violation had not been egregious.  In subsequent cases, we have continued to apply this rationale.
  

In the instant case, we find the employer failed to continue its workers’ compensation insurance for a period of 144 calendar days during the time following the effective date of AS 23.30.080(f).  Based on the available record, we find no employees suffered injury during the period of lapsed coverage.  We find the employer is credible, and that his lapse of insurance was not intentional.  We find the employer cooperated with the investigation.  We find the employer immediately ceased violation of the insurance requirements by reinstating the workers’ compensation insurance for his employees.  When taken as a whole, we find the employer’s violation was not egregious, and we will take that into account in the assessment of civil penalties under AS 23.30.080(f).  Based on the evidence in the record of this case, we find the rationale in our decisions In re Frontier Chiropractic Clinic,
and In re Saw Horse Maintenance, Inc.,
 in which we assessed a penalty of $10.00 per employee per day, is relevant to the facts of the instant case.  As in those decisions, we will assess a civil penalty of $10.00 per uninsured employee work day, as reasonable under AS 23.30.080(f).  Based on this rate, the employer’s 223 uninsured employee work days yield a total civil penalty of $2,230.00.
  We will order this amount as a civil penalty under AS 23.30.080(f).  


D.
MODIFICATION OF THE PAYMENT SCHEDULE FOR THE CIVIL PENALTY
AS 23.30.080(g) provides:

If an employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the employer, the director may declare the employer in default.  The director shall file a certified copy of the penalty order and declaration of default with the clerk of the superior court.  The court shall, upon the filing of the copy of the order and declaration, enter judgment for the amount declared in default . . . .

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation . . . whether or not a compensa​tion order has been issued . . . review a compensation case. . . .  Under AS 23.30.110 the board may issue a new compensation order …. 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

We note the Investigator’s recommendation to consider a possible payment schedule for the civil penalty.  We will exercise our discretion to direct Investigator Degenhardt to explore a payment schedule for penalties assessed under AS 23.30.080(f).  Under our broad procedural authority to protect the rights of parties, at AS 23.30.135, we will temporarily suspend the payment of the civil penalty, and refer this matter to Investigator Degenhardt to arrange with the employer a proposed payment schedule to submit for our consideration within 30 days.  We will retain jurisdiction over this issue.
 

E.
Monitoring the Employer

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority at AS 23.30.135 and the stipulated request of the parties, we will direct the Investigator to monitor this employer’s compliance with our order to secure insurance, and we direct him to investigate this employer at least quarterly, for one year, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  

We here give notice to the employer that if he fails to secure and maintain insurance for any employees following the date of this decision, he will be subject to additional civil penalties under AS 23.30.080(f).

ORDER

1.
We find the employer failed to provide workers’ compensation insurance for its employees, or to file proof of insurance, in violation of AS 23.30.085 and AS 23.30.075, from June 23, 2004 through June 11, 2007.  

2. 
We find the employer is subject to civil penalties under AS 23.30.080(f) for the period in which it was uninsured following enactment of that provision, from January 29, 2007 through June 20, 2007.  The employer shall pay a civil penalty of $2,230.00 under AS 23.30.080(f) for the period in which he was uninsured, to the Alaska Workers’ Compensation Benefits Guaranty Fund, and mailed to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, PO Box 11512, Juneau Alaska 99811-5512.  

3.
Under AS 23.30.135, we direct Investigator Degenhardt to arrange a proposed payment schedule for the civil penalties assessed under AS 23.30.080(f), to submit for our consideration within 30 days of this decision.  We suspend the payment deadline under AS 23.30.080(f), and retain jurisdiction over this issue under AS 23.30.130.  

4.
Under AS 23.30.075(b), the employer and his business are jointly and severally liable with the business for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims or penalties arising during the period in which he was in violation of AS 23.30.075, from January 29, 2007 through June 20, 2007.  

5.
The employer is additionally subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which he was in violation of AS 23.30.085, from January 29, 2007 through June 20, 2007.  

6. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate this employer quarterly, for one year, for compliance with AS 23.30.075 and AS 23.30.085.  

7.
If the employer fails to secure and maintain insurance for its employees following the issuance of this decision and order, he will be subject to additional penalties provided in AS 23.30.080(d).


Dated at Anchorage, Alaska this         day of  February, 2008.





ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters,  Designated Chairman


___________________________________                                

David Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of employee / applicant; v. ROBERT WHEELER, D.C. / ALASKA CHIROPRACTIC CARE, uninsured employer / respondent; Case No. 700002425; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February    , 2008.




, Clerk
�





�








� See, also, National Council on Compensation Insurance, Inc., Proof of Coverage Search, database printout, June 15, 2007.


� DOL, ESD tax records computer printout, June 15, 2007.   


� Id.


� Notice of Evidence, pp 17 through 74.


� Alaska Division of Occupational Licensing, License Detail, web page printout, June 15, 2007.


� NCCI, Alaska Policy and Coverage Provider database printout, June 15, 2007.


� Notice of Evidence, pp 14-15. 


� Petition and Discovery Demand service effective on June 18, 2007, dated December 9, 2006; see Notice of Evidence.


� NCCI, Alaska Policy and Coverage Provider database printout, June 15, 2007.


� See Notice of Evidence, pp 17 through 74.


� NCCI Cancellation/Reinstatement/Non-Renewal web page printout, June 15, 2007.


� See Notice of Cancellation, January 23, 2008.


� Monagle letter to Soule, dated July 7, 2007.


� AWCB Decision No.07-0172 (June 26, 2007).


� AWCB Decision No.07-0076 (March 29, 2007).


� AWCB Decision No.07-0084 (March 29, 2007).


� AWCB Decision No.07-0209 (June 20, 2007).


� AWCB Decision No.07-0281 (August 15, 2007).


� AWCB Decision No.07-342 (October 11, 2007).


� AWCAC Decision No. 071 (February 15, 2008).


� Id. at 12-13.


� AWCB Decision No.02-0027 (February 13, 2002).


� Id. at 8-9.


� See, In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) at 11.


� See, e.g., In re Akutan Traditional Council, AWCB Decision No. 06-0084 (April 18, 2006), p 8, fn 19.


� See, In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) at 11.


� See, e.g., In re Akutan Traditional Council, AWCB Decision No. 06-0084 (April 18, 2006), p 8, fn 19.


� Decision No. 07-0032 (February 23, 2007).


� Although other possible sources of funding are provided for the WCBGF, we found the statutory scheme reflects a an explicit legislative intent that civil penalties under AS 23.30.080(f) deposited into the WCBGF will serve a purpose equivalent to premiums paid to workers’ compensation carriers, enabling the fund to meet potential liability for benefits during periods of coverage of uninsured employees by the WCBGF.  We found the WCBGF is undertaking potential liability for unpredicted periods of workers’ compensation coverage, and for poorly predictable numbers of injured workers, often in failing enterprises.  In light of this inherent unpredictability and the legislative intent for the WCBGF, we found it would be prudent, reasonable, and necessary to assess civil penalties of at least double the normal commercial premium rate for the period an employer has failed to insure its workers.    


� Id. at 11.


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) )[$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day] ], and In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day].  


� AWCB Decision No. 07-0076 (April 4, 2007).


� See also, In re KD Sinnok Arts and Crafts, AWCB Decision No. 07-0069 (April 2, 2007), In re Alaska Outboard, AWCB Decision No. 07-0049 (March 9, 2007), In re Dale Potter AWCB Decision No. 07-0028 (February 20, 2007), In re Bermudez, et al, AWCB Decision No. 07-0013 (January 26, 2007), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006), In re Alaska Arts, AWCB Decision No. 07-0036 (February 27, 2007), and In re SO, AWCB Decision No. 07-0037 (February 27, 2007).    


� See, e.g., In re Parfait Dix, AWCB Decision No. 07-0101 (April 26, 2007).


� AWCB Decision No.07-0281 (August 15, 2007).


� AWCB Decision No. 07-0302 (August 29, 2007).


� We note that this amount exceeds the minimum penalty amount suggested under the rationale of In re Alexandra Mayberry / Cooker, Inc.  The employer’s putative premium rate is $505 per year.  The premium for the 6 uninsured months would be approximately $252.50.  Double that premium would yield a minimum civil penalty of $505.00.  


� AS 23.30.130.  See, also, In re Wrangell Seafoods, AWCB Decision No. 06-0135 (May 26, 2006).





2

