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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CYNTHIA J. CASERTA, 

                                             Employee, 

                                                Applicant,

                                              v. 

FAIRBANKS NORTH STAR BOROUGH 
SCHOOL DISTRICT,

                              Self-Insured Employer,

and

STATE OF ALASKA, 

SECOND INJURY FUND, 

                                              Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200415070, 200416078
AWCB Decision No.  08-0031
Filed with AWCB Fairbanks, Alaska

on February 26, 2008


On January 31, 2008, on the written record, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for reimbursement from the Second Injury Fund (“SIF”), in Fairbanks, Alaska.  Attorney Constance Cates Ringstad represented the employer.  Michael Monagle, Administrator for the SIF, represented the State of Alaska, SIF.  The employee did not appear or otherwise participate.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing on January 31, 2008.


ISSUE
Are the petitioners entitled to reimbursement from the SIF under AS 23.30.205?

SUMMARY OF THE EVIDENCE
The employee worked for the Fairbanks North Star Borough School District and during her employment reported two injuries; one on September 8, 2004, to her right back and jaw and the second on September 28, 2004, which was a reinjury to a herniated disk.

The employee worked in two positions for the employer, Tutor / Instructor and in a position known as ESL – ½ time – LHS.  Prior to commencing work with the employer in both of these positions, a conditional offer of employment was made to the employee, contingent upon her ability to physically perform the jobs for which she had applied.  The employee completed Health Questionnaires for both positions; the first on February 5, 1999 and the second on August 10, 1999.
  The employee responded that she had not had any previous injuries or illnesses for which a workers’ compensation claim had been filed.  The questionnaires instructed the employee to check any of the medical conditions which applied to her, presently or in the past.  The employee checked herniated intervertebral disk on both questionnaires.

On January 19, 2005, the employee’s treating physician diagnosed the employee with worsening right S1 radiculopathy.  Her treating physician indicated the work injury caused development of right L5 radiculopathy, which was considered a new motor weakness.
  

On May 11, 2005, Melody Kokrine, workers’ compensation benefits adjuster for Fairbanks North Star Borough,
 completed a Notice of Possible Claim Against the Second Injury Fund form.  The form provides the following notice:

Filing this notice meets the requirements of AS 23.30.205(f).  The notice must be filed within 100 weeks of the date the employer or employer’s carrier obtained knowledge that the injury might possible result in SIF compensable harm to the injured worker.  Copies of this form and attachments must be served on all interested parties pursuant to 8 AAC 45.060.

The applicable qualifying pre-existing condition was noted as ruptured intervertebral disk, 
AS 23.30.205(d)(k).  The employer indicated the written records that establish the employer knew of the pre-existing condition prior to the work injury was the employer’s health questionnaires of February 5, 1999 and August 10, 1999, which stated the employee had a “herniated intervertebral disk.”

On June 29, 2005, the Board informed the employer that the employee’s original case file set up for AWCB No. 200415070, with the September 8, 2004 date of injury, listed the wrong insurer and adjuster.  The Board instructed the employer to update its records to reflect the correct information regarding the insurer and adjuster.

On July 28, 2005, Fannie Stoll, Workers’ Compensation Technician, requested that Victoria Zalewski, send her file 200416078 for purposes of rehabilitation.
 

The employee was provided a permanent partial impairment (“PPI”) rating of 28 percent of the whole person on October 11, 2005.  This rating was apportioned as 10 percent attributable to her preexisting condition and 18 percent to her work injury.

On June 1, 2006, Terri McFarland, Risk Manager for Fairbanks North Star Borough, requested that Melody Kokrine e-mail a status report on the payments made in the employee’s case and reserves to date, in addition to a synopsis of the claim’s best case outcome in terms of dollars.  Ms. McFarland stated, “If you need to get Mike’s input & can do it quickly that would be ok.”
  Ms. Kokrine provided a status report on the employee’s workers’ compensation claim that same day.  In addition to providing the figures for total medical, indemnity and expenses incurred, paid and reserve balances, Ms. Kokrine reported the following regarding the SIF matter, “I have followed a notice of possible second injury fund protection with the State and believe that the employer would be eligible for reimbursement of time loss benefits after 104 weeks have been paid out.”

On June 29, 2007, the Board approved a compromise and release agreement resulting from mediation conducted by Alaska Workers’ Compensation Hearing Officer Fred Brown.  In resolution of the disputes regarding past medical benefits, reemployment benefits, past and future TTD, and PPI benefits, the employer agreed to pay the employee $300,000.00.  Of this amount, $178,903.34 was apportioned to TTD for coverage of approximately 229 weeks of past and future TTD benefits.

The SIF is mentioned twice in the compromise and release agreement.  It is first referenced in the portion of the agreement summarizing the process of the mediated settlement and states, “All issues were explored in detail, including medical issues and Second Injury Fund [SIF] issues.”
  The agreement, additionally, contains a section entitled “Second Injury Fund,” which states, in relevant part, as follows:

The employer has not yet paid 104 weeks in benefits to the employee, but this settlement will result in indemnity benefits that will trigger SIF participation.  The mediator, the employer, and the employer’s counsel have been in contact with Mike Monagle of SIF.  Monagle has given his assent to proceeding with this settlement without further notice as required under AS 23.30.205(c).  The employer will seek reimbursement from SIF in the normal course of business.  SIF will process the request for reimbursement in the normal course of business without waiver of defenses other than it will not assert lack of timely notice as set out the subject statute.

The compromise and release agreement was executed by the employee and Michael McConahy, the employer’s attorney.  The agreement was approved by Workers’ Compensation Designated Chair Fred Brown and Board Member Jeff Pruss.
  The SIF was not a party to the compromise and release, nor did the SIF’s administrator, Michael Monagle, execute the agreement.

In an affidavit of September 6, 2007, Melody Kokrine, under oath, stated that as a workers’ compensation benefits adjuster for the employer, she was involved in handling the employee’s workers’ compensation claims and, in the course of investigation the employee’s claims, she was aware the employee suffered from a pre-existing back condition.  Ms. Kokrine affied that she reviewed the employee’s Health Questionnaires of January 5, 1999 and August 10, 1999, and determined the employee had informed the employer of her pre-existing herniated intervertbral disk.  Ms. Kokrine further stated that on May 11, 1005, she prepared a Notice of Possible Claim Against the Second Injury Fund on Form 07-6110, and attached the employee’s Health Questionnaires.  She maintained under oath that her regular habit and practice was to file the SIF notice, as she did all other forms, with the Board on the day she signed it, or at least within a day or two after execution.  Ms. Kokrine indicated she signed the Notice on May 11, 2005 and that she believed that she followed this habit and practice and filed the SIF notice on, or soon after May 11, 2005.  She affied that she had no knowledge of any reason why she would not have followed this habit and practice with respect to the SIF notice.  She further stated that because the claim was particularly unfriendly, she believed she would have remembered if there was any reason or circumstance whereby she would have deviated from her regular habit and practice.

Ms. Kokrine went on to explain, in her affidavits, that the employee filed two workers’ compensation claims.  Ms. Kokrine referenced the Board’s notice of June 29, 2005, that the Board determined that its original case file set up for the 200415070 case, with a September 8, 2004 date of injury, listed the wrong insurer and adjuster.  Further, Ms. Kokrine states that the file for the September 28, 2004 injury, AWCB No. 200416078, was in the process of being transferred between workers’ compensation offices both before and after she filed the SIF notice.  Specifically, she refers in her affidavit to an April 7, 2005 request
 from Victoria Zalewski to Marcus Schaufele to transfer the Board’s file for claim 200416078 to Fairbanks and a July 28, 2005 request from Fannie Stoll to Victoria Zalewski to transfer the same file to Anchorage for reemployment purposes.
  

Theresa McFarland, Risk Manager for the Fairbanks North Star Borough and School District, provided an affidavit in the instant matter on September 10, 2007, regarding the practices utilized in cases involving potential claims against the SIF.  She affied that it is risk management’s practice to investigate claims to determine whether there may be any claim against the SIF and, if so, to provide notice of a possible claim against the SIF by filing Form 07-6110.  Further, she testified that on or about May 11, 2005, Melody Kokrine determined that the employee’s Health Questionnaire dated January 5, 1999 and August 10, 1999, informed the employer of the employee’s pre-exising herniated intervertebral disk, and that Ms. Kokrine prepared a Notice of Possible Claim Against the Second Injury Fund on From 07-6110.  Ms. McFarland affied that it was her understanding and belief that Ms. Kokrine filed the notice form with the Board on or about May 11, 2005, and that the employer has handled the employee’s claim accordingly.

On October 26, 2006, the employer filed a petition to join the second injury fund and claim for reimbursement.
  The SIF answered the petition on November 27, 2007; it did not dispute the employer’s claim that the employee suffered an injury to her back while working for the employer on September 8, 2004 and September 28, 2004, it did not dispute that the employer has written records establishing knowledge that the employee suffered a pre-existing herniated disk, the SIF agreed that a herniated disk is a qualifying pre-existing condition under AS 23.30.205(d)(1)(Z), it also agreed that the employer paid the employee 104 weeks of qualifying indemnity benefits on the SIF claim, and the SIF did not dispute that the pre-existing condition combined with the injuries of September 8, 2004 and September 28, 2004 to result in a disability substantially greater than either condition alone.  The SIF did, however, dispute that the employer filed a notice of possible claim against the SIF within 100 weeks of the September 8, 2004 and September 28, 2004 injuries.

SIF Administrator Monagle corresponded with the employer on November 27, 2007 regarding the employer’s claim for reimbursement.  Mr. Monagle asserted the SIF’s position that the employer’s petition did not satisfy all the requirements of AS 23.30.205.  Mr. Monagle explained, as follows:

In order to qualify for SIF reimbursement, a petition must establish that the claimant had a qualifying pre-existing condition, that the employer’s written records establish knowledge of this pre-existing condition, that a subsequent injury has combined with the pre-existing condition such that the combined effects are greater than either condition alone, that a notice was filed with the Fund within 100 weeks of knowledge of a possible claim, and that 104 weeks of indemnity payments have been paid.

In this case, the SIF does not believe that the employer has satisfied the notice provision of AS 23.30.205(f).  Although the employer has provided affidavits from Melody Kokrine and Theresa McFarland stating that it was normal procedure to file a notice of possible claim against the Fund within 100 weeks of the injury, the fact is that no notice was received by the Alaska Workers’ Compensation Board prior to the filing of the petition for reimbursement.

Further, the agreed settlement asserts that the Second Injury Fund waived its right to defend this claim on the grounds that a notice was not timely filed.  With the Fund acknowledges that it was contacted by counsel prior to approval of the settlement agreement, it denies that it waived its right to the defense of timely filing of notice.  The Fund further denies that it was made a party to the settlement agreement, and denies any participation in mediation discussions concerning this case.

Melody Kokrine’s Supplemental Affidavit of January 9, 2008, references her e-mail to Terri McFarland providing a status report on the employee’s claim.  Under oath, she indicated she reviewed the files for the employee and reported in her June 1, 2006 e-mail that she had filed a notice of possible second injury fund protection with the State and her belief that the employer would be eligible for reimbursement of time loss benefits after 104 weeks had been paid out.  Ms. Kokrine went on in her affidavit to state, “As Ms. Caserta sustained her injuries on September 8 and 28, 2004, and reported them on October 1, 2004 and January 24, 2005, this e-mail was within 100 weeks after the FNSBSD’s knowledge of Caserta’s injuries.  At that time, if I was not confident that the Notice of Possible Claim Against the Second Injury Fund (“SIF Notice”) had been filed, I would have timely filed it.”
  

Ms. Kokrine testified in her supplemental affidavit that based upon her prior positions as claim adjuster and in her present position as a Board officer, she is aware that it is not unusual for a document to be incorrectly filed in the Board’s files.  As an example, in the instant matter, she noted the employee’s report of injury for her September 8, 2004 injury was signed by the employee on January 24, 2005, which Ms. Kokrine affied she filed with the Board on January 28, 2005; however, at a pre-hearing conference on June 22, 2005, the employee accused Ms. Kokrine of not filing the report of injury because it was not in the Board’s file.
  Ms. Kokrine relies upon the Board’s correspondence of June 29, 2005, in which the Board notices the employer it determined that the report of injury had been filed under the wrong insurer and adjuster.

Ms. Kokrine affied that she filed the SIF Notice on or soon after May 11, 2005, after she filed the report of injury but before the Board discovered that it was misfiled.  She further pointed out that both before and after she filed the SIF Notice, the Board’s file was in the process of being transferred between workers’ compensation offices.

Theresa McFarland’s Supplemental Affidavit of January 11, 2008, attests to the following:  She personally reviewed the files of the employer for the workers’ compensation claims of the employee and these files contain a copy of the Notice of Possible Claim Against the Second Injury Fund prepared on May 11, 2005, by Melody Kokrine, the adjuster for the employer; the employer’s files contain the June 1, 2005 e-mails between Ms. McFarland and Ms. Kokrine regarding a status report on the employee’s claim, in which Ms. Kokrine reports she filed the SIF Notice; and that as the employee sustained her injuries on September 8, 2004 and September 28, 2004, and reported them on October 1, 2004 and January 24, 2005, the e-mail was within the 100 weeks after the employer’s knowledge of the employee’s injuries; and, at that time, if Ms. McFarland and Ms. Kokrine were not confident that the SIF Notice had been filed, they would have timely filed it.  Finally, 
Ms. McFarland testified that in mid-August, 2007, she personally reviewed the files of the workers’ compensation Board for the employee’s claims at the Fairbanks office; and in the process of the review, she found documents from other cases that had been misfiled in the employee’s files with the Board.

Cynthia Neff, Workers’ Compensation Officer I, has been with the Division since March 2005.  In her affidavit of January 24, 2008, she testified that she has been in this position since March 2005, and it is part of her assigned duties to review all notices of possible claims against the SIF.  She affied that if a notice of possible claim was filed in the employee’s case, her duties, practice, and habit would be to enter the date the notice was received into the Division’s database and file the notice with the Board.  She further testified that her practice is to then mail the computer generated acknowledgement to the employer.  She indicated she has no record, knowledge or belief that a notice of possible claim was filed by the employer for AWCB Case Number 200415070 or AWCB Case Number 200416078.
  

According to Cynthia Neff’s affidavit, the Division sends acknowledgement of receipt of a Notice of Possible Claim against the SIF, which provides notice that the acknowledgement is not approval of SIF reimbursement; that to qualify for reimbursement, the employer must satisfy all the statutory requirements, including the provision that the employer or insurer must first pay 104 weeks of indemnity payments; and once all the provisions of AS 23.30.205 have been met, the employer must then submit a petition for reimbursement on Form 07-6109.
  Records related to the employee’s case with the Alaska Workers’ Compensation Board are contained in the Workers’ Compensation System.  The injury screen contains a box permitting entry of dates related to the SIF.  In the instant matter, the SIF boxes on these screens are void of any entries regarding the date of notice of a possible claim against the SIF for AWCB Case Number 200415070 and AWCB Case Number 200416078.

The employer contends that the SIF does not dispute the employer meets any of the required criteria for reimbursement from the SIF, except that the employer failed to file its SIF notice within 100 weeks of the work-related injuries.  The employer maintains that the affidavits and supplemental affidavits of Melody Kokrine and Theresa McFarland establish that the employer filed 
Form 07-6110, giving the SIF notice of the employer’s claim on or just after May 11, 2005.  The employer further asserts that the Board’s files indicate a lack of trustworthiness and that in 
Ms. Kokrine’s current position as a Board officer and in her prior employment as a claim adjuster, it is not unusual for documents to be incorrectly filed within the Board’s files.  The employer argues that the testimonies of Ms. McFarland and Ms. Kokrine are compelling evidence that the SIF notice was filed on or soon after May 11, 2005, well before the 100 week period expired.  The employer asserts that because Ms. Kokrine is now an officer with the Board, her testimony is particulary competent and credible.  In support of this assertion the employer cites AT&T Alascom v. Orchitt,
 for the proposition that, “Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment.”  

Additionally, the employer encourages the Board to look for guidance to Evidence Rule 406, which provides that evidence of habit or routine practice, whether corroborated or not, is relevant to prove the conduct of the person or organization on a particular occasion was in conformity with the habit or practice.  In reliance upon Evidence Rule 406, the employer asserts it was Ms. Kokrine’s regular habit and practice of filing claims on or soon after the date that she signed and dated them and this is evidence that she filed the SIF notice form on or soon after May 11, 2005.  The employer maintains that this evidence is more compelling because it was performed in the nature of Ms. Kokrine’s employment with the employer, as a part of the routine practice of the employer.  

Finally, the employer acknowledges that although Evidence Rule 803(7) may allow evidence of the absence of a record to indicate its nonoccurrence or nonexistence, it asserts this rule applies only if the sources of information or other circumstances do not indicate a lack of trustworthiness.  The employer maintains that the Board’s files for the employee’s claims are particularly untrustworthy and the absence of the SIF Notice should not be considered as evidence that the SIF Notice was not timely filed.

The SIF argues that the affidavits of Melody Kokrine and Theresa McFarland are rebutted by the affidavit of Cynthia Neff, who testified there was no evidence that a notice was filed with the SIF.  The SIF asserts that when a SIF Notice is filed, it is the Fund’s standard practice to issue an acknowledgement of receipt of the Notice and that lack of receipt of an acknowledgement should have indicated to the employer that the SIF Notice had not been received or processed by the Division.  The SIF maintains that had the employer followed up in a timely manner to ascertain to ensure receipt of the acknowledgement, or lack thereof, this matter would not be in dispute.

In disputes regarding whether or not documents have been filed with the Division, the SIF argues the employer has the burden to prove, by a preponderance of the evidence, that the document was filed.  The SIF relies upon the Board’s decision and order in Welcome Home, Inc. v. State.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employer argues that it meets all the requirements for SIF eligibility, timely filed its Notice of Possible Claim for Reimbursement against the SIF, and is thus eligible for SIF reimbursement.  The SIF counters it did not receive the employer’s notice of possible claim within the statutory time limit and the employer’s claim for reimbursement from the SIF should be denied and dismissed.  

AS 23.30.205 authorizes reimbursement from the SIF if certain conditions are met and states in pertinent part:  
(a) If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of the employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment and subsequent injury or by reason of the aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or the insurance carrier shall be reimbursed from the second injury fund for all compensation for payments subsequent to those payable for the first 104 weeks of disability.

. . . . 

(c)
In order to qualify under this section for reimbursement from the second injury fund, the employer must establish by written records that the employer had knowledge of the permanent physical impairment before the subsequent injury and that the employee was retained in employment after the employer acquired that knowledge.

. . . .

(e) The second injury fund may not be bound as to any question of law or fact by reason of an award or an adjudication to which it was not a party or in relation to which the director was not notified at least three weeks before the award or adjudication that the fund might be subject to liability for the injury or death.

(f)
An employer or the employer’s carrier shall notify the commissioner of labor and workforce development of any possible claim against the second injury fund as soon as practicable, but in no event later than 100 weeks after the employer or the employer’s carrier have knowledge of the injury or death.

In the instant matter, the following SIF prerequisites were undisputedly met by the employer, and accordingly we find them to be factual:  (1) the employee suffered a herniated intervertebral disc before commencing her employment with the employer in 1999;  (2) this condition constituted “permanent physical impairment” and this condition under AS 23.30.205(d)(1)(Z), is a qualifying pre-existing condition;  (3) the testimony of Ms. Kokrine establishes that the employer possessed written records of the employee’s qualifying pre-existing condition before the employee’s subsequent injury, and retained the employee in employment.  AS 23.30.205(c); (4) the employee suffered subsequent injuries to her back on September 8, 2004 and September 28, 2004, while working for the employer; (5) the employer has paid the employee over 104 weeks of qualifying indemnity payments on her claim.  AS 23.30.205(b); and (6) the employee’s preexisting condition, when combined with subsequent damage to the employee’s back from her September 8, 2004 and September 28, 2004injuries, resulted in a disability substantially greater than either condition alone.

The central question before us is whether the employer notified the SIF of a possible claim within the 100-week statutory time frame of AS 23.30.205(f).  We find the burden of proof, by a preponderance of the evidence, of proper filing of notice of a possible claim against the SIF lies with the employer.  We find that both Melody Kokrine and Theresa McFarland were well experienced in risk management and claims adjusting.  Further, we find based upon Ms. Kokrine and Ms. McFarland’s testimonies that in exercising the employer’s routine pattern and practice of investigating claims to determine whether there may be any claim against the SIF and, if so, to provide notice of a possible claim against the SIF by filing Form 07-6110, that these two individuals were also familiar with the Division’s routine pattern and practice to serve the employer with acknowledgement that the SIF Notice had been received.  We find that while Ms. Kokrine may have had a routine practice she utilized in filing SIF Notices, the Division’s SIF also has a standard protocol used in acknowledging receipt of SIF Notices from employers.  Based upon the testimony of Workers’ Compensation Technician Cynthia Neff, we find that in the normal course of business, the Division routinely provides employers that have filed SIF Notices with acknowledgement of receipt of the notice.  

We find that the employer had a methodology by which it could have confirmed it perfected filing of the SIF Notice.  We find that Ms. Kokrine reviewed the employer’s file in this matter on June 1, 2006, in order to provide a status report to her supervisor, Theresa McFarland.  Upon review of the file, we find Ms. Kokrine should have been aware that the employer had not received acknowledgement that the SIF Notice had been filed and received by the Division.  We find the employer failed to follow through after June 1, 2006, by ascertaining the SIF Notice had been received by the Fund and taking those steps necessary to obtain an acknowledgement from the SIF that the SIF Notice had been received or, in the alternative, to perfect the filing of the notice of a possible claim against the SIF.  We further find it compelling that despite the employer’s assertions that the Division’s files in the employee’s claims were untrustworthy, the employer did not take those steps necessary to obtain the acknowledgement of filing of the SIF Notice, which are sent out as a matter of practice by the Division when it receives a properly filed SIF Notice.  

The Board is not persuaded by the language in the compromise and release agreement.  We find the SIF was not a party to the compromise and release agreement and did not execute the agreement.  Therefore, pursuant to AS 23.30.205(e), we find the SIF may not be bound by the assertion in the compromise and release agreement that the SIF will not assert lack of timely notice as a defense to the employer’s claim for reimbursement against the Fund.  Although we find the SIF agreed not to contest lack of notice regarding mediation, we find it did not waive the SIF’s defense under 
AS 23.30.205(f) and cannot be bound by statements made to the contrary in the compromise and release agreement reached at mediation, to which the SIF was not a party.

The Board has consistently held that the petitioning employer has the burden of proving by a preponderance of the evidence that a completed petition was submitted and received by the Workers' Compensation Division.
  We find that the employer is required to prove by a preponderance of the evidence that notice of a possible claim against the SIF was timely filed.  Based upon review of the record and the unique circumstances in this matter, we find the employer has failed to meet its burden of proof, by a preponderance of the evidence, that it properly filed the SIF Notice with the Division.  We shall deny and dismiss the employer’s claim for reimbursement against the Second Injury Fund.


ORDER
The employer’s claim for reimbursement from the Second Injury Fund is denied and dismissed.

Dated at Fairbanks, Alaska on February 26, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CYNTHIA J. CASERTA employee / applicant; v. FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT, self-insured employer / petitioner; Case Nos. 200415070 and 200416078; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 26, 2008.






Laura K. Andrews, Clerk
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Based upon the SIF’s arguments regarding the employer’s failure to file timely notice of possible claim against the SIF within 100 weeks of knowledge of the claimant’s work related injuries, we find the notice the SIF references in the last sentence of the above quoted paragraph goes only to the employer’s obligation to give the SIF notice of mediation as a party to the claim, and has nothing to do with required notice of a possible claim against the SIF under AS 23.20.205(f).


� AWCB Decision No. 00-0242 (November 24, 2000), at 3.  See also In the Matter of the Petition for Executive Officer Waiver of DeLoraine Construction, Inc., AWCB Decision No. 88-0021 (February 4, 1988).
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