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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	FRANK  MELCHOR, 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

PARKER DRILLING COMPANY,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199605337
AWCB Decision No.  08-0034
Filed with AWCB Fairbanks, Alaska

on February 26, 2008


We heard the employee's claim for a compensation rate adjustment on January 31, 2008, in Fairbanks, Alaska.  The employee represented himself.  Attorney Constance Livsey represented the employer and insurer (collectively, "employer").  We heard this claim with a two member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on January 31, 2008.

ISSUE

Is the employee entitled to a compensation rate adjustment, under AS 23.30.220(a)(10)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his left leg when he was blown off an ice ridge while working as a mechanic for the employer at Kuparak oil field on Alaska’s North Slope, on March 27, 1996.
  The employee returned to his home in Anchorage, and was treated by his family physician, James Faries, M.D., who diagnosed necrotizing fasciitis.
  The employee’s condition rapidly worsened, and on March 28, 1996, he was admitted to Providence Hospital, where he was diagnosed was necrotizing fasciitis of the thigh, and treated by Scott Mackie, M.D.
  On March 29, 1996, he underwent left hip disarticulation surgery with extensive muscle debridement and open wound dressing.
  He underwent several additional surgeries for infection and surgical reconstruction in preparation for a prosthetic leg.
   The employee’s subsequent medical records are extensive, and there was some incipient litigation over his medical benefits, but these matters will not be addressed in this decision. 

The employer accepted liability for the employee’s injury, and provided permanent total disability (“PTD”) benefits and medical benefits.
  The employee had been paid an hourly wage of $23.21.
  At the time of the employee’s injury, he was determined to have gross weekly earnings of $1,828.00.
  He was paid at the maximum weekly compensation rate at that time:
 $700.00 per week.
  The employer continues to provide PTD benefits and medical care.

On June 18, 1997, the employer filed a Social Security Administration (“SSA”) determination that the employee was entitled to a SSA retirement benefit payment of $1,188.00 per month, beginning December 1996.
  The employer filed a January 31, 2001 Compensation Report, calculating the employee’s weekly SSA entitlement as $276.12, and reducing the employee’s weekly PTD benefit to $505.40, pursuant to AS 23.30.225(a).
  The employer took this offset, paying the employee a reduced PTD benefit of $505.40 per week.

On March 3, 2004, the employer’s workers’ compensation insurance adjustor wrote to the employee to notify him that the insurer had audited his claim file, and discovered they had failed to take the SSA offset since September 12, 2001, and asserted a resulting $39,252.44 overpayment of PTD benefits.
  The adjustor informed the employee the SSA offset reduction would be resumed, and that a further 20% reduction in his compensation rate would be taken to recoup
 the overpayment.

The employee filed a Workers’ Compensation Claim dated August 29, 2007, noting the SSA offset and the recoupment reduction had reduced his benefits to less than $450.00 per week, and requesting a compensation rate adjustment and interest.
  The employer filed a Controversion Notice dated September 19, 2007, denying an adjustment to the employee’s compensation.
  The employer filed an Indemnity Service List Checks as of January 10, 2008, indicating the employee was being paid $899.10 in TTD benefits every two weeks.

In a prehearing conference on November 14, 2007, the Board Designee set the employee’s claim for a hearing on January 31, 2008.
  The issue for hearing was identified as a claim for compensation rate adjustment under AS 23.30.220[(a)](10).

At the hearing, the employee testified that the SSA offset reduction to his PTD benefits, combined with the reduction being taken by the employer for their asserted overpayment has reduced his weekly benefit to under $450.00.  He testified he does not actually know the basis for the specific calculations, but the cost of everything is going up, while his PTD benefits are going down.  He testified even the increase in SSA benefits is largely consumed by the increasing medical deduction.  He argued we should consider increasing his compensation rate to cope with his declining economic condition, if possible.

At the hearing, the employer argued the version of the Alaska Worker’s Compensation Act in effect at the time of the employee’s injury in 1996 controls the benefits payable to the employee.  It argued AS 23.30.250(a) provides for the employer to take an offset for the employee’s initial entitlement to SSA retirement benefits.  Regrettably, and inadvertently, the employer failed to take its SSA offset for an extended period, and it is now recouping the overpayment in the manner provided by AS 23.30.155(j).  It argued the SSA offset and the overpayment reduction have been accurately calculated, and the employee is being paid his full entitlement.   It noted that the employee gets cost-of-living increases from SSA, but suffers no additional offset to his PTD benefits as a result of those increases.   It argued the Alaska Workers’ Compensation Act has no provision for adjusting the employee’s PTD compensation for cost-of-living.    It argued the employee is getting his full entitlement to PTD benefits, and requested that we deny the employee’s claims. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  

PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts.  

AS 23.30.220(a)(10) provides:

If the employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee’s gross weekly earnings under (1) - (7) of this subsection does not fairly reflect the employee’s earnings during the period of disability, the board shall determine gross weekly earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee’s work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee’s gross weekly earnings at the time of injury.

At the time of the employee’s injury, AS 23.30.175 provided, in part:

(a)  The weekly rate of compensation for disability or death may not exceed $700 and initially may not be less than $110. . . .

At present, AS 23.30.175 provides, in part:

(a)  The weekly rate of compensation for disability or death may not exceed the maximum compensation rate. . . .  In this subsection, "maximum compensation rate" means 120 percent of the average weekly wage, calculated under (d) of this section, applicable on the date of injury of the employee.

. . . .                                                                                                       

(d)  By December 1 of each year, the commissioner shall determine the average weekly wage in this state by dividing the average annual wage in this state for the preceding calendar year by 52.  The resulting figure is the average weekly wage in this state applicable for the period beginning January 1 and ending December 31 of the following calendar year. . . .

We take administrative notice that the most recent determination of the average weekly wage, (“AWW”) pursuant to AS 23.30.175(d), is in Workers’ Compensation Bulletin No. 07-10.
  In Bulletin No. 07-10, the Commissioner determined the AWW to be $782.68 for 2008, setting the maximum compensation rate at $939.00 for calendar year 2008.
 

In Thompson v. U.P.S.,
 the Alaska Supreme Court held that the statue in effect at the time of the employee’s injury normally controls the compensation rate for the injured worker.  In the instant case, the employer has paid benefits under the terms of the version in effect at the time of injury.  The parties did not argue the application of the SSA offset at AS 23.30.225(a), or the recoupment of asserted overpayments under AS 23.30.155(j), and we will not address those issues.

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc., 
 the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  In 1995, the legislature rewrote AS 23.30.220, creating several options for calculating compensation rates for injured workers.  In Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

In keeping with the Court's directions in Dougan, in our decisions we presume the legislature intended to apply the provision of the corrected version of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.   The parties have a burden to provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.
 

As argued by the employer in the instant case, the Alaska Workers’ Compensation Act does not have provision for adjusting a compensation rate to specifically account for cost-of-living increases over time.   Nevertheless, in Peck v. Alaska Aeronautical, Inc.,
 the Alaska Supreme Court held that the earning capacity used as a basis for an award of temporary compensation may differ from the earning capacity for the purposes of a permanent compensation award.
  The Court recognized that in establishing compensation rates for PTD benefits, the Board must consider the disability’s impact on the injured worker’s earnings, not just for a temporary period, but “perhaps for the rest of his life.”
  The Court also specifically recognized that the Legislature periodically increased the maximum compensation rate to adjust to the economy.
  In that case, the employee had been injured in 1962 and received TTD, but had subsequently returned to work until his worsening condition rendered him permanently totally disabled in 1982.  The Court recognized that the long-term purposes of PTD benefits were more reliably served by calculating benefits on the earning capacity the employee demonstrated in the years between 1962 and 1982, and ordered the compensation to be calculated based on the earnings at the date of permanent disability, instead of the date of injury.
  Subsequent to the Court’s decision in Peck, and subsequent to the injury of the employee in the instant case, the Alaska legislature enacted a much more flexible method for determining PTD compensation, now codified at AS 23.30.220(a)(10).

We have long held that, in most circumstances, the employee is responsible to provide earnings information to the employer for determination of the compensation rate.
  In this case, the employee became permanently totally disabled, receiving PTD benefits under AS 23.30.180, in 1996.  Approximately 12 years have passed since his work injury, and we find that the rationale of the Court’s decision in Peck could potentially apply to the calculation of his compensation rate.  We note the employee in the instant case has not produced evidence of reliable, long term increased earning capacity as did the claimant in Peck.
  Nevertheless, in the instant case, the fundamental barrier to the employee’s claim is the maximum compensation rate imposed in 1996.  The employee’s gross weekly earnings calculated in 1996 were $1,828.00.  If those earnings were used as the basis for compensation for an injury at present, the employee would still receive the maximum compensation rate: $939.00 per week.
  A demonstration of additional earning capacity would not increase the employee’s compensation rate.  Based on the Court’s rationale in Peck, especially its notice of the Legislature’s intent in increasing the maximum compensation rate to accommodate economic changes over extended periods of time,
 we find the employee’s present compensation rate does not fairly reflect the employee’s lost earnings during his present disability.  In accord with the Court’s rationale in Peck, and the statutory requirement at AS 23.30.220(a)(10), we will award PTD compensation under AS 23.30.180 and AS 23.30.220(a)(10) at the 2008 maximum compensation rate of $939.00 per week, effective the date of filing of this order. 

We additionally note that the employee raised the issue of interest in his original claim.  The Alaska Supreme Court, addressing the somewhat parallel issue of penalties,  held in Phillips v. Nabors Alaska Drilling, Inc.,
 that penalties under AS 23.30.155(e) could not reasonably be assessed against an employer in a compensation rate dispute involving "fairness" as a factor.   We find this case essentially involved "fairness" and it is a case in which the burden falls on the employee to demonstrate the basis of increasing the compensation rate.  Our award of a compensation rate increase in the instant case is a redetermination of compensation rate as of the date of our order.  The order has no retroactive application, and no interest could be due.  Accordingly, we deny the claim for interest under AS 23.30.155(p).
 

ORDER

1.
The employer shall pay the employee permanent total disability benefits under AS 23.30.180 at a compensation rate of $939.00 per week, under AS 23.30.220(a)(10).

2.
We dismiss the employee’s claim for interest, under AS 23.30.155(p).

Dated at Fairbanks, Alaska this 26th day of February, 2008.





ALASKA WORKERS' COMPENSATION BOARD








/s/ William Walters                               







William Walters,  Designated Chairman








/s/ Damian Thomas                               







Damian J. Thomas,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRANK  MELCHOR employee / applicant; v. PARKER DRILLING COMPANY, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 199605337; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 26, 2008.






Laurel K. Andrews, Admin. Clerk III
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