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ALASKA WORKERS' COMPENSATION BOARD

     P.O. Box 115512
Juneau, Alaska 99811-5512

	ALFREDO  FRANCO-SABOGAL, 

                               Employee, 

                                       Applicant,
                                                   v. 

WESTWARD SEAFOODS INC.,

                                Employer,

                                                   and 

ACE AMERICAN INSURANCE CO.,

                                 Insurer,

                                        Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200615294
AWCB Decision No.  08-0036
Filed with AWCB Anchorage, Alaska

on February 27, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim on February 21, 2008, at Anchorage, Alaska.  The employee appeared, representing himself, with the assistance of interpreter, Carmen Mallipudi.   Attorney Michelle Meshke represented the employer and insurer (employer).  The record closed at the hearing’s conclusion. 

ISSUES
Whether we properly continued the February 21, 2008 hearing under 8 AAC 45.074.  

SUMMARY OF THE EVIDENCE
According to his August 26, 2006 report of occupational injury (ROI), the employee injury his left rib on August 19, 2006, while working for the employer as a seafood processor.  The ROI, apparently completed by the employer, provides that the employee suffered a left rib contusion and developed rib pain while picking up a 16 pound basket of fish.  According to the ROI, the employee began working for the employer on August 14, 2006 at a wage of $7.15 per hour.  
The employee testified at the February 21, 2008 hearing that shortly after his injury, he returned to his home in Calexico, California.  He sought limited chiropractic treatment in California, but he does not remember the name of his chiropractor.  The employee testified that in the fall of 2006, he went to work on a pig farm in Utah.  He stated that he was able to do this work until he fell at work, injuring his knees.  He also acknowledged that there were problems with transportation to his work on the pig farm.  The employee testified that he resumed chiropractic treatments upon his return from Utah.  According to the employer’s December 19, 2006 compensation report, the employee began receiving temporary total disability (TTD) on September 1, 2006, at the rate of $167.34 per week.  
At the request of the employer, the employee was evaluated by Alan Roth, M.D., J.D., on February 10, 2007.  Dr. Roth noted that the employee’s objective examination was “entirely normal” and that “there are no focal neurological findings, and, in fact, his physical examination is entirely normal.”  Dr. Roth opined the employee needed no future medical care, of any kind, relative to his 2006 work strain, and that he can return to his prior unrestricted work.  Dr. Roth opined that the employee is medically stable without any permanent impairment from his temporary aggravation.  
Based on Dr. Roth’s February 10, 2007 report, the employer controverted “all TTD, PPI and Medical Benefits after 2/27/07.”  The employee’s file sat inactive for several months.  The employee testified that he did work intermittently in the seafood industry in Alaska, but did not recall the specifics.  Apparently after a visit with a Workers’ Compensation Technician in Anchorage, the employee filed a claim for benefits on September 6, 2007.  This claim did not check specific boxes for any specific benefits on page two of the form, however, in the “Reason for filing claim” section on page one, the employee wrote “pain [swollen] the back to front left.”  A prehearing was held on October 22, 2007.  In the issues section of the prehearing conference summary, it was noted that no benefits were specified on the employee’s claim, and that a controversion remains in force based on Dr. Roth’s evaluation.  In the discussions section, the chair noted:  
Through an interpreter, Mr. Franco was asked several times what benefits he was requesting.  He stated that he was working at this time.  He is asking for medical care for his muscle injury below his left ribs. 

Mr. Franco was told that the only medical report in the board’s file was the report of Dr. Roth.  He was advised to file the medical reports of his physicians which say what treatment they are recommending.  

On November 6, 2007, the employee filed an affidavit of readiness for hearing (ARH) for his September 4, 2007 claim.  Based on the unopposed ARH, the February 21, 2008 hearing was set.  On January 29, 2008, the employee filed a medical summary with a chartnote and report from Anchorage Neighborhood Health Clinic.  The November 9, 2007 report from Charlotte Gardner, P.A.C., references the employee’s historical account of his injury while working for the employer, but on objective assessment noted:  “normal appearing abdomen.  No deformity or distention, Bowel sounds are normal.  No evidence of bruits.  Mild palpable tenderness in left upper quadrant but no rebound or guarding.  No palpable masses.”  
After extensive inquiry from the Board at the February 21, 2008 hearing, it was finally determined, based on the October 22, 2008 prehearing, the only possible claim would be for continued medical benefits.  The employee testified that he only wanted one final medical evaluation so that he could get a diagnosis to understand what was causing his pain and swelling in his ribs.   He indicated that he did not want any further invasive, manipulative or palliative treatment, but a diagnostic evaluation so he could understand his rib pain.  During a brief recess, the parties conferred and returned to the hearing and advised the Board that they had come to a settlement, and that the employer would pay the employee $1,000.00 in exchange for the employee closing all benefits.  The employee would be free to choose whatever treatment this sum would cover.  We inquired further into the terms of the stipulated agreement, and agreed to continue the hearing, pending receipt of an executed compromise and release agreement.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135 provides in pertinent part:  

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. 

8 AAC 45.074(b) provides in pertinent part:  

Continuance or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this section:

(1)Good cause exists only when . . . 

(K)
An agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolved all disputed issues set to be heard, and the parties appear a the scheduled hearing to state the terms of the settlement on the record.  

We find that the parties were able to reach an agreed settlement at the February 21, 2008 hearing and it was only after the Board’s inquiry, that a determination could be made regarding what definitive benefits the employee was seeking.  Clearly, an executed C&R could not have been filed 14 days prior to the hearing.  The terms as related to the Board at the February 21, 2008 hearing appear to resolve all potential issues before the board, and were stated on the record.  Accordingly, we conclude we had good cause to continue the hearing under 8 AAC 45.074(b)(1)(K).  We issue this decision in an abundance of caution, in particular, to advise the employee that the two-year statute of limitations in AS 23.30.110(c) will begin running, and that if a properly executed C&R is not filed, the employee’s claims may be extinguished in the future.  


ORDER
We properly continued the February 21, 2008 hearing under 8 AAC 45.075(b)(1)(K).  
Dated at Anchorage, Alaska on February 27, 2008.  
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David Robinson, Member






Linda Hutchings, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALFREDO  FRANCO-SABOGAL employee / applicant; v. WESTWARD SEAFOODS INC., employer; ACE AMERICAN INSURANCE CO., insurer / defendants; Case No. 200615294; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 27, 2008.  
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