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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	PETER WILLIAMS, 

                                        Employee, 

                                                  Respondent,

                            v. 

ALASKA POWER & TELEPHONE 

COMPANY,

                                        Employer,

                          and 
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DECISION AND ORDER

AWCB Case No. 200700821
AWCB Decision No. 08-0040
Filed with AWCB in Juneau, Alaska

on March 3, 2008



On January 15, 2008 at Juneau, Alaska, we heard the employer’s September 13, 2007 petition to dismiss or assess alternative sanctions for the employee’s failure to execute releases, and the employer’s September 24, 2007 and October 3, 2007 petitions appealing the Reemployment Benefits Administrator’s (“RBA”) decisions finding the employee eligible for reemployment benefits. The employee appeared and represented himself. Attorney Joseph Pollock represented the employer and attended by telephone. We held the record open for the parties to consider and respond to our reorganization and marking of the exhibits admitted, and closed the record when we next met on February 13, 2008.

ISSUES

(1) Whether the Board should dismiss, or assess an alternate sanction, for the employee’s failure to execute releases and respond to informal discovery questions as ordered by the Board’s designee?
(2) Whether the Board should reverse and remand the RBA’s decision to refer for eligibility evaluation? 

I. SUMMARY OF THE RELEVANT EVIDENCE
We recite the evidence most relevant to the pending petitions. The employer completed a report of injury stating that the employee’s right wrist was fractured on January 5, 2007. The report of injury listed the employee’s residence address on Lee Smith Drive in Juneau. At the time of injury, the employee was not quite 22 years of age (DOB in January 1985).
  No claim has been filed by the employee in this case. 
The employee filed a petition seeking a protective order regarding a medical release in May 2007.

 The employer filed an Answer to Employee’s Petition dated May 9, 2007, which in part cited and quoted AS 23.30.107 and 23.30.108(a) for the proposition that if the employee failed to file a petition for a protective order and failed to provide written releases within 14 days of a request, that “the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.”
 A pre-hearing conference was scheduled and held on June 22, 2007, at which Mr. Williams and a representative of the employer each attended. At that conference the employee informed of his new address on Glacier Highway in Juneau, and the employer’s representative withdrew the release that was the subject of the employee’s May 9, 2007 petition.
  

The file reflects that, despite the prehearing conference summary noting the employee’s new address, the summary was incorrectly mailed to the employee’s former mailing address on Lee Smith Drive, and was returned to the board undelivered.

On June 22, 2007, the employer’s attorney Ms. Nuenke-Davison addressed to the employee, at the Glacier Highway address in Juneau, a letter seeking signature of a new set of releases. 
Ms. Nuenke-Davison’s letter transmitting the release also posed nine questions to the employee, but did not direct the employee to answer the questions under oath, and stated, “please provide your responses as quickly as possible, but no later than 30 days from receipt of this letter.”  The letter gave notice to the employee of his right to file a petition for a protective order within 14 days as to any objection to signing the enclosed releases.

On July 17, 2007, the employee filed another petition seeking another protective order, again
listing the former Lee Smith Drive address as his then-current address, with Ms. Nuenke-Davison’s June 22 letter and tendered releases attached to the petition.
 

On July 18, 2007, the RBA technician wrote a letter to the insurer inquiring whether the employee had returned to work, and whether 90 days had passed since the employee was injured on the job.

By notice dated July 23, 2007, a prehearing conference was scheduled for August 24, 2007. This July 23, 2007 notice was addressed to Mr. Williams at his former Lee Smith Drive address, and was returned to the board undelivered.

On August 6, 2007, the RBA technician mailed a notice to the employee confirming verification by the insurer that the employee he had not returned to work after January 4, 2007, more than 90 consecutive days. This RBA letter, addressed to the employee at his Glacier Highway address in Juneau, advised that the employee’s case had been referred to Larry  R. Knickerbocker for an eligibility evaluation.
  

A prehearing conference was held on August 24, 2007, attended by a representative for the employer and insurer, but not by the employee. At this prehearing conference, the board's designee reviewed the discovery questions and releases, and determined that each appeared to be reasonable and calculated to lead to the discovery of admissible evidence. The board’s designee denied the employee’s petition for a protective order, and directed the employee to sign the releases and respond to the questions within 15 days of the August 24, 2007 prehearing conference. However, the pre-hearing conference summary was not served until August 27, 2007, suggesting a response was due by September 14, 2007.
  The Board’s file does not identify which address the prehearing conference summary was sent to the employee, but our file also does not contain a copy of this second prehearing conference summary returned undelivered, either.

The pre-hearing conference summary contained the following admonition in bold letters:

Claimant is reminded that per AS 23.30.108 – If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim[,] petition, or defense.

If the claimant does not agree with my decision regarding the releases I have ordered her [sic] to sign she [sic] has 10 days from the date of service of the PH summary to file a Petition appealing my decision to the Alaska Workers’ Compensation Board.

The employee filed a third petition, dated September 3, 2007, appealing the August 24, 2007 prehearing summary. This third petition also listed the employee’s address on Lee Smith Drive, not Glacier Highway. The portion of the petition for certification of service on the employer is blank.
  There is no evidence that the employee filed a request for conference or affidavit of readiness on this September 3, 2007 petition.

On September 5, 2007, Mr. Knickerbocker submitted an eligibility evaluation checklist, which was filed with the board on September 7, 2007. The attachments include a prediction by the employee’s physician Dr. Reiswig, a Juneau orthopedist, that due to the wrist fracture coupled with a pre-existing non-union fracture and open-reduction, internal fixation (ORIF) of the same wrist, the employee’s right wrist would likely be permanently impaired and preclude the employee from returning to his former occupations, each of which involved heavy duty lifting. This checklist included proof of service on the employee (at the Glacier Highway address), the insurer, and the employer's/insurer's attorney. Mr. Knickerbocker recommended that the employee be found eligible for reemployment benefits.

By petition dated September 12, 2007, the employer through counsel requested that the board dismiss “the claimant’s claim”
 under AS 23.30.108(c) for failure to execute the releases and respond to questions posed by the employer, in violation of the Board designee’s order contained in the August 24, 2007 pre-hearing conference summary. This petition was served on the employee at the Glacier Highway address. 
  The employer filed a Controversion Notice dated September 13, 2007, received by the board on September 17, 2007 that controverted on the same basis.

By letter dated September 19, 2007, addressed to the employee at the Glacier Highway address, the RBA designee gave notice that the employee had been found eligible for reemployment benefits.
  

By petition dated September 24, 2007, the employer sought a reversal of the RBA's determination of eligibility, arguing that the suspension of benefits under AS 23.30.108(b) precluded a determination of eligibility, and that the RBA's designee's decision during the period of suspension was an abuse of discretion.
  An affidavit of readiness for hearing on that September 24, 2007 petition was filed the same day.
  The employer's counsel also on September 24, 2007 requested the RBA's designee to reconsider the September 19, 2007 eligibility determination, making the same argument as in the petition, and requested that the RBA “suspend vocational rehabilitation benefits.”

By letter dated September 26, 2007, citing certain Alaska Supreme Court and board decisions, the RBA’s designee concluded that “to suspend reemployment benefits for issues other than course and scope is an abuse of discretion,” that specialist Knickerbocker supplied “fundamental information” enabling an eligibility determination, and that “rehabilitation benefits should not be stalled while the parties litigate other issues before the Board.”  The RBA designee declined to grant the employer’s request for reversal of the eligibility determination.

On October 3, 2007, and the employer filed an additional petition, identical in substance to the September 24, 2007 petition, again seeking reversal of the RBA designee's finding of eligibility of the employee for reemployment benefits. An affidavit of readiness for hearing on that petition was filed on October 3 as well.

On October 4, 2007 a prehearing conference was set for October 17, 2007, this time addressed to the employee’s address on Glacier Highway in Juneau.
  On October 10, 2007 the employer filed an affidavit of readiness for hearing on the employer's September 13, 2007 petition.
  

On October 16, 2007 the employee filed in the Fairbanks office of the board a written change of address, reciting his new address at 3143 Gold Hill Road, Fairbanks, AK. This notice contains a notation from staff of the Fairbanks office that the change of address was put into the board’s computerized case record.
  Also on October 16, 2007 the Fairbanks office of the board filed a copy of the employee's answers to the employer’s informal discovery questions and completed medical and other releases. The signature on these documents is dated October 12, 2007.

A prehearing conference was held on October 17, 2007, with the employer's representative appearing personally, and the employee appearing by telephone. The prehearing conference summary recited that the employee had relocated to Fairbanks, and recited the employee's new current address at that time on Gold Hill Road in Fairbanks and identified the employee's cell phone number.
  The prehearing conference summary recited: (1) the parties disagree on venue, with the employee expressing preference for a Fairbanks venue, and the employer expressing a preference for an Anchorage venue; (2) the employee attempted in his September 3, 2007 petition to appeal the August 24, 2007 prehearing conference summary ordering responses to informal discovery questions and execution of releases, but no ARH was on file and the employer's representative denied receiving the appeal petition; (3) the parties agreed to setting the employer's petitions dated September 13, September 24, and October 3, 2007 for hearing on November 13, 2007; (4) the employee was confused about procedure before the board; (5) his petition attempting to appeal the WCO’s discovery order had not been acted upon because no affidavit of readiness had been filed; and (6) after explaining the petition process to the employee, the employee was instructed to contact the Juneau office for further assistance.
  

The October 17 pre-hearing conference summary does not discuss the employee’s having executed releases and answered the employer’s discovery questions five days earlier on October 12, 2007, filed with the Fairbanks office of the board on October 16, and thereby mooting the employee’s September 3, 2007 petition seeking review of the WCO’s discovery order.

The board file does not indicate the address of service on the employee of the October 17, 2007 prehearing conference summary. The board file does not contain a copy of the notice of hearing ordinarily served upon the parties, as required by AS 23.30.110 and 8 AAC 45 .072 (f).

On October 19, 2007, employer’s counsel filed a letter withdrawing the controversion dated September 13, 2007, reciting receipt of the executed releases and answers to informal discovery questions on October 19, 2007.

On October 31, 2007, the employer filed its hearing brief for the November 13 hearing, arguing the employee’s benefits from September 13 to October 19, 2007 should be forfeited, and that the RBA designee's decision on eligibility should be reversed as an abuse of discretion for failure to recognize the suspension of benefits under AS 23.30.108(b).

The employee did not appear at the November 13, 2007 hearing, and it was verbally cancelled by the board under AS 23.30.110(c), 8 AAC 45.060(e), and 8 AAC 45.082(b)(1)(L), due to lack of evidence of service of a notice of the hearing on the parties.

At a pre-hearing conference held to discuss the now-withdrawn November 30, 2007 petition to terminate reemployment benefits for non-cooperation, the employee asserted that he did not receive notice of the November 13, 2007 hearing, and that he was unable to get information about his case because the file was in transit between Anchorage and Juneau. The parties were advised of the setting of a hearing before the board for January 15, 2008.
  The board’s hearing notice was served on the parties on December 18, 2007.

The employer served its January 4, 2007 hearing brief, with 16 exhibits. Among those exhibits is a report of medical evaluation by Stephen Schilperoort, MD, which noted that post-injury, the employee’s dominant right wrist remains symptomatic with a screw (emplaced during the 2002 ORIF
) in the navicular (aka scaphoid bone) now projecting into the joint between the navicular and radius. Dr. Schilperoort identified four (4) medical options for the employee, post-injury, for treatment of this injured, right-hand dominant wrist: 

(a) Live with pain and do nothing, with support brace as needed, which he noted would “pretty much guarantee pain;”

(b) Proximal row carpectomy and distal radial styloidectomy, with projected “reasonably well preserved” range of motion in the right wrist, but with “sacrifice of strength;”

(c) Wrist arthrodesis (fusion), with maximum wrist strength but limitation in pronation, supination of the wrist;

(d) Wrist arthroplasty/total wrist replacement, with strong risk of component failure, a choice usually limited to individuals with low wrist demands and progressed rheumatoid arthritis.

On January 10, 2007, the RBA designee replied to an earlier letter from the employer’s counsel, stating that the RBA designee’s September 26, 2007 letter was incorrectly sent to a former address of the employee, was returned undelivered on October 19, 2007, re-sent on October 22, 2007, and the employee faxed a copy of his reemployment specialist selection on November 1, 2007. This letter expressed the view that the Division’s computer system, which appeared to have defaulted to one or more of the employee’s former addresses, was at least partly to blame for delays in notice and election of benefits by the employee, and expressed the RBA designee’s view that the employee had been fully cooperative in the reemployment process.

The employee testified he currently is unsure who is his treating physician, as orthopedist Dr. Reiswig has announced his retirement.
  The employee was referred by Dr. Reiswig back to Dr. Alan Gross, a Juneau orthopedist who had performed the 2002 non-union ORIF. Dr. Gross referred the employee to Leslie Dean, MD of Anchorage, who saw the employee but referred him to the Bone and Joint Clinic at University of Washington/Harborview Medical Center in Seattle.
  The employee testified that he was unable to afford the travel to the Seattle clinic, and the insurer had not yet agreed to pay for that consultation.
  The medical records coupled with the employee’s testimony regarding these referrals, suggest that surgical treatment of the employee may require services of a specialist, with uncertain outcome.
  It remains an open and unresolved question whether the current condition of the employee’s wrist, including the position of the fixation screw projecting into a joint space, was caused by the industrial accident, pre- or post-accident factors.

At hearing, the board advised the employee of Dr. Schilperoort’s report, which the employee testified he had not received or reviewed. Although it, as well as the rest of the employer’s exhibits, were served to the employee’s Fairbanks address of record, the employee had returned to Juneau for the holiday season.
  The board admonished the employee of the importance of keeping the board and employer apprised of his current mailing address, of regularly checking for mail, of making fully-informed medical decisions regarding the employee’s condition, and the importance from the Act’s perspective that the employee not lose the opportunity for effective medical care for the fractured wrist to return the employee to as fully-employable status as possible. AS 23.30.095(b) was read to the employee during the hearing, and a copy of the statutes and regulations were provided to the employee.

The parties agreed to the admission of printouts from the board’s computer record system screens entitled “Injury Events”
 and “Rehab.”
  These screens indicate the employee first contacted the Fairbanks office on June 19, 2007, informed that office by telephone on June 29, 2007 of his move to Fairbanks, noted the July 17, 2007 address change (which in contrast was to the Glacier Highway address in Juneau, as noted during the June 22, 2007 pre-hearing conference).
  Subsequent correspondence by the RBA designee was returned undelivered due to incorrect addresses.
  The employee testified at hearing that he was unable to advise of a new Fairbanks address earlier than October 2007 because it took some time to find permanent lodging, due to his unemployed status. The employee testified he now lives in a household of unrelated adult roommates, who lack the ability to pick up mail at the post office if it is addressed to the employee and requires a signature.

Based on certain exhibits that required reorganization, and in order to independently paginate the exhibits for specificity of reference, we re-marked Exhibits 1 through 16, provided a copy of the two new exhibits (Exhibits 17 and 18) admitted at the January 15 hearing that the employer’s counsel attended by telephone, took notice of the RBA’s January 10, 2008 letter, and kept the record open for the parties to express any objections regarding these actions on the exhibit record.
  No objections were received from either party, and we closed the record when we next met on February 13, 2008.
II. ARGUMENT OF THE PARTIES
A. The employer’s arguments
At hearing, the employer argued that the board should enter an order of forfeiture of all benefits for the time period of September 13, 2007 to October 19, 2007 due to the employee’s delay in providing executed releases and in responding to the written informal questions. The employer also argued for reversal of the RBA’s determination under AS 23.30.041 of the employee’s eligibility for reemployment benefits. The employer argued that no prior board decision had ruled on the precise issue of whether the suspension of benefits under AS 23.30.108(b) includes reemployment benefits under AS 23.30.041, that the statute is clear on its face that “benefits under this chapter” includes suspension reemployment benefits, and that the board should rule on this legal question. The employer argued that, although the discovery has now been provided, the board should still rule on this mooted issue because it is important, and capable of repetition yet escaping administrative review. The employer’s argument was procedural, and did not go to the merits of the RBA designee’s finding of eligibility, and did not address any of the substantive factors for eligibility for reemployment benefits.

B. The employer’s arguments
The employee appeared pro se at the January 15, 2008 hearing, and expressed continued uncertainty as to how to proceed. The employee identified no lesser sanction that he felt would be appropriate for the delay in submitting responses to discovery, and stated that he delayed in executing releases because he was uncertain about the implications of signing the forms. The employee testified that he was told by Division personnel, and understood, that his benefits likely would be forfeited during the period of his delay in providing the written releases and responses to the employer’s informal discovery questions.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. FORFEITURE OF BENEFITS FOR DELAY IN RESPONSE TO DISCOVERY

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . .

AS 23.30.108(b) provides, in part:

At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board…determines that good cause existed for the refusal to provide the written authority.

AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

The board finds that the releases involved here are a standard method for allowing the employer to conduct discovery regarding the issues involved in this case.
  The signed releases allow the employer “…to properly investigate, administer and defend the employee's claims… .”
  The employer sent a letter to the employee, and also informed the employee in its Answer to the employee’s May 9, 2007 petition, and in its September 12 and 13, 2007 Controversion Notices (later withdrawn), advising him that if the releases were not signed or a protective order not sought, benefits would be suspended, and could be forfeited. 
The statute at AS 23.30.107(a) is mandatory, an employee must release all evidence “relative” to the injury. Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”
  AS 23.30.108(c) provides procedure and authority for the board and its designee’s to control discovery and resolve discovery disputes. Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a board designee. 
  Although the first sentence of that subsection specifically refers to “releases” and “written documents,” the subsection uses the broader term “discovery matters” as the subject matter of the prehearing conference. We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.
  

AS 23.30.108(b) is clear on its face: all benefits under Chapter 30 of Title 23 of the Alaska Statutes are forfeited during any period of suspension of benefits for failure to comply with a discovery order for submission of a written release by the board’s designee, unless the board determines that good cause existed for the employee’s refusal to provide the written authority for discovery that the employer sought.
  The wording of the statute places the burden on the employee to adduce evidence of good cause.

Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the board or board’s designee. In extreme cases, the board may dismiss a claim for willful obstruction of discovery,
 although exercise of the extreme sanction of dismissal has been reversed as an abuse of discretion where the board has failed to consider and explain why a sanction short of dismissal would not be adequate to protect the parties’ interests.
  We exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
  

In this case, the board designee fully addressed the discovery issues relating to the signing of the releases in the Pre-hearing Conference Summary dated August 24, 2007. The employee attempted to appeal that order to us, but did not perfect the appeal by filing an affidavit of readiness, did not request a pre-hearing conference, and did not request a stay of the operative effect of the order. The employer asserted it was not served with the employee’s September 3, 2007 petition seeking appeal, and the certificate of service portion of the petition itself is blank. The board finds that the employee failed to serve the September 3, 2007 petition on the employer.
  In the absence of a board order staying, vacating, reversing, or remanding a board designee’s discovery order, we conclude that filing an appeal petition (even if perfected, as did not occur here) by itself is not sufficient to relieve a party from compliance with the discovery order.

We conclude that the attempted September 3, 2007 appeal of the board designee’s discovery order is not properly before us to decide. Moreover, by executing the releases and providing responses to the informal discovery questions, the employee has mooted his September 3, 2007 petition.

The employee has now, by virtue of the employer’s actions to bring the pending petitions to hearing, seen how it is done: 

· a petition is filed, with a copy of the petition served on the opposing party;

· at the same time, or as soon thereafter as a party filing a petition is ready, a request for conference and an affidavit for readiness are filed (and also served on the opposing party);

· a pre-hearing conference is scheduled, at which the parties will meet, discuss the issues of the petition(s), and attempt to resolve them with the assistance of the pre-hearing officer;

· if the parties are unable to resolve at the pre-hearing conference the subject of the pending petitions, the pre-hearing officer sets the matter for hearing on the board panel’s calendar, which setting triggers dates for submission of any additional evidence, witness lists, and pre-hearing briefs;

· the issues for hearing are described in the pre-hearing conference summary, which the parties may seek to revise by filing objections after the summary is served.

This process of bringing a petition (even a petition appealing a board designee’s decision) to hearing may appear to the uninitiated as mystical, tortuous, or even byzantine. However, it serves the important purposes of helping the parties, with the oversight of a pre-hearing officer (the “board’s designee”), to resolve disputes short of more expensive litigation, and reserves limited board hearing time for bona fide disputes.

Two linchpins of this process are that parties must serve each other with the documents they file with the board, and the parties must keep the board and each other apprised of current mailing addresses by which to communicate. A party must also regularly check for mail. A party’s failure to inform of a current mailing address, or to regularly check for mail, can mean the party misses an important notice provided by mail. That occurred at least three times in this case when the employee, who apparently had moved to Fairbanks in approximately June 2007, did not file a written change of address giving a Fairbanks address with the Division until October 2007, and missed a notice of setting an August pre-hearing conference; the employee also missed notice of the setting of the November 15 hearing; while on vacation in Juneau for the holidays, the employee missed getting written notice of the January 15 hearing (albeit he received actual notice, and physically attended), and did not receive the employer’s pre-hearing briefs and exhibits.

Although there is evidence of delay and miscommunication with regard to the employee’s mailing address, the board finds that the pending discovery and petitions were received by the employee, and that delay in the employee’s responses to pending discovery was not caused by the failure of the employee to inform the employer or the board of his current mailing address, and was not caused by the failure of the board’s personnel or its computer system to correctly note the employee’s address changes. The board finds that the employee’s delay in receiving notice of the January 15 hearing, and in receipt of the employer’s exhibits and pre-hearing brief, did not prejudice the employee’s ability to address the questions before the board for the January 15 hearing.

Instead, it was made clear at the January 15 hearing, and the board finds, that the employee failed to execute the releases because he was uncertain as to the implications of signing the releases.
  The board finds that the employee has not shown “good cause” for the failure to execute releases where the employee had repeated opportunities to consult with personnel of the Workers’ Compensation Division, availed himself of those opportunities, was served with documents by the employer that quoted and cited the operative law, and admitted at hearing that he was well aware that his delay in providing the releases risked forfeiture of benefits during the period of delay. 
We find that suspension of benefits for the period of delay in providing executed releases provides a sufficient remedy to protect the parties’ mutual interests, and that dismissal would be too harsh a sanction in this case involving a young,  pro se employee. Although we find the circumstances for forfeiture in this case are not as strong as in the cases of Thoeni v. Consumer Electronics
 or Purdy v. Pacific Log & Lumber, Ltd.
, we find the delay in this case distinguishable and less justifiable than the circumstances in our previous decisions declining to find a forfeiture of benefits.

Accordingly, under AS 23.30.108(b) we find good cause has not been shown, and by operation of that statute the employee has forfeited all benefits to which he was, or may have been, entitled during the time period of September 14, 2007
 through October 19, 2007,
 the period of time the employee delayed in providing written releases under the board designee’s discovery order.

Because we find sufficient basis under AS 23.30.108 (b) and (c) to grant the relief sought by the employer for the employee’s delay in providing executed releases, we do not reach the question of whether a board designee pre-hearing officer has authority under AS 23.30.108 to compel responses to informal written questions (i.e., interrogatories), and the subsidiary question of whether we may dismiss a claim, order a forfeiture, or issue another sanction for a party’s failure to comply with such a discovery order, when the employee has filed no claim.
 

II. SUSPENSION OF The administrator’s eligibility determination is now moot
at hearing, the employer argued that, despite the employee having now submitted executed releases and responses to written discovery, nevertheless the board should reverse the administrator’s determination of eligibility and remand with instruction that the administrator cannot lawfully issue a determination of eligibility for reemployment benefits during a period of time that benefits are suspended by operation of AS 23.30.108, even though that period of suspension is now over. The employer argued that while this question might appear mooted by the employee’s late submission of the releases and responses to the employer’s informal discovery, is an important legal question capable of repetition while escaping review.

The board finds that the question of the validity of the administrator’s eligibility determination, issued during a period of suspended benefits under AS 23.30.108, is now mooted by the employee’s compliance with the discovery order. Ordinarily, the board will not act on a moot question.

Although we have found no decision of the Alaska Workers’ Compensation Commission or the board describing a standard for exception from the rule against considering a moot question, the Alaska Supreme Court has described a public interest exception, using three criteria:

(1) Whether the disputed issues are capable of repetition;

(2) Whether the mootness doctrine, if applied, may repeatedly circumvent review of the issues; and,

(3) Whether the issues presented are so important to the public interest as to justify overriding the mootness doctrine.

Assuming these criteria were applied here, we agree with the employer that the question is capable of repetition, but not likely in this case. We doubt that this particular employee will fail to comply with a future discovery order; but even if he does, such an unlikely event is also unlikely to occur during a period of the administrator’s evaluation of eligibility for reemployment benefits. Thus we find the first prong is not met here.

Second, the gravamen of the employee’s delay – the employer’s delayed access to information which might have better informed the administrator’s decision on eligibility – may be remedied under the board’s procedures. Now that the employer has access to the discovery that was delayed, the employer may seek to modify under AS 23.30.130 if it discovers new, otherwise undiscoverable evidence, not earlier discovered due to the employee’s delay.
  Also, if the issue is repeated in another case, those parties will be able to bring the issue before the board under ordinary procedures. We therefore find that the second prong of the public interest exception is not present here, given the existing procedures in place to provide meaningful review.

Finally, the third prong requires a compelling public interest. The narrow question presented here, whether the suspension of benefits under AS 23.30.108 deprives the administrator of the authority and mandate to determine eligibility for reemployment benefits, including compliance with the statutory timeframes, is no more compelling than the questions presented in O’Callaghan or Hayes, in which our Supreme Court declined to rule on mootness grounds.
We therefore decline to invoke the public interest exception, as described by the Alaska Supreme Court, as a basis for varying from our past practice of declining to rule on a moot question.

III. REMAND TO THE BOARD’S DESIGNEE FOR REMAINING ISSUES
The procedural history of this case is an argument in favor of more active case management. Nine (9) petitions so far have been filed, the employer’s discovery was delayed for nearly 4 months, and the pro se employee has yet to follow up on a referral to a specialty clinic for a definitive opinion on his treatment options, more than a year after the fracture event. Besides the short-term forfeiture due to the employee’s delay in responding to discovery, the employee is at risk of a longer-term forfeiture for failure to follow up on the medical referral. AS 23.30.095(d) provides:

If at any time . . .the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.

The federal District Court for Alaska noted:
the law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages, and where he fails to do so, the consequent disability results from the voluntary conduct of the employee, and not the injury.

The law has consistently held that an employee who unreasonably refuses to follow the medical advice of a treating physician, and by this failure prevents or delays recovery of the ability to return to work, thereby forfeits entitlement to compensation benefits during the period of unreasonable refusal of treatment.
  

At hearing the employee was informed of this point, including the procedural device under
AS 23.30.095(b) that may empower an employer to designate a treating physician if an employee needs one, and does not choose one himself. The employee was advised at hearing that he remains free to decide whether to undergo surgery, including the choice between different treatment options, but that the decision should be medically well-informed rather than by default through failure to consult with referred specialists.
  Accordingly, the board will remand this matter to WCO Betty Johnson, of our Juneau office, for prompting the employee to complete medical consultation, and to assist in furthering resolution of any remaining disputes between the parties. 

ORDER
1.
The employee’s benefits are forfeited for period of September 14 to October 19, 2007; 

2.
The employer’s petition for review of the administrator’s determination of eligibility for reemployment benefits is denied as moot, and on that basis dismissed;

3. 
We remand this matter to board designee Betty Johnson for scheduling of a pre-hearing conference within the next thirty (30) days to determine whether:

(a) the employee has designated a treating physician for his condition, and if not, whether the employer intends to designate a treating physician under AS 23.30.095(b);

(b) the employee’s transportation, lodging and per diem at employer expense to Seattle, WA for consultation at the University of Washington, is medically necessary and indicated, and if disputed, for setting on for hearing before the board at the earliest opportunity;

(c) any other disputes between the parties remain to be resolved either by the board designee or by setting of a hearing before the board;

4.   We remand this matter to the administrator for further reemployment benefits proceedings; 

5.
We reserve jurisdiction to resolve disputes regarding the manner in which the forfeiture of benefits under this order is carried out, and any other matters remaining to be resolved between the parties.

Dated at Juneau, Alaska this 3rd day of March, 2008.







ALASKA WORKERS' COMPENSATION BOARD







/s/ Robert B. Briggs                             






Robert B. Briggs,  Designated Chairman







/s/ Michael Notar                                






Michael Notar,  Member







/s/ Richard Behrends                             






Richard H. Behrends,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PETER WILLIAMS employee/respondent; v. ALASKA POWER & TELEPHONE CO., employer; AIG CLAIM SERVICES., insurer/petitioners; Case No. 200700821; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on March 3, 2008.






Susan N. Oldacres, Workers’ Compensation Technician
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� Another employer petition dated September 24, 2007 sought a change of venue in this proceeding from Juneau to Anchorage, opposed by the employee who has relocated from Juneau to Fairbanks to attend college. The employee argued in pre-hearing conference that if venue is changed, it should be changed to Fairbanks. The board found no affidavit of readiness on file on the petition to change venue, the pre-hearing conference summaries did not clearly identify the change of venue petition as one to be heard, and the parties did not brief the issue, so we do not decide the change of venue petition at this time. Another employer petition dated November 30, 2007 sought a board order terminating reemployment benefits on an allegation of the employee’s failure to cooperate in the reemployment process under AS 23.30.041(g), (n), and (o). Although this issue was properly brought to hearing on January 15, 2008, the employer withdrew that petition, and so we do not decide it. Argument of Joseph A. Pollock.
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� See also 8 AAC 45.065(a)(10).
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� E.g., Erpelding v. AWCB, R&M Consultants, Inc., et al., Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., et al, AWCB Dec. No. 05-0252 (Oct. 3, 2006).
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� See, e.g., Chavarria v. Princess Tours, AWCB Dec. No. 05-0104 (Apr. 12, 2005), at 7 (citing and discussing AS 44.62.570(f) and cases for lack of jurisdiction of board to decide issues in case on appeal to superior court, under operation of order of stay by the reviewing court); but see Jordan v. North Empl. Agency, Inc., AWCB Dec. No. 06-0309, at 6 (asserting without citation to authority that timely appeal of board designee’s discovery order “thereby stay[ed]” the employee’s obligation to comply with the order).
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� 1/15/08 testimony of P. Williams.
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