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                                             Employee, 
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	    INTERLOCUTORY DECISION AND 

    ORDER ON RECONSIDERATION

    AWCB Case No.  200415663
    AWCB Decision No.  08-0041
    Filed with AWCB Anchorage, Alaska

    on March 4, 2008.


On February 26, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employer’s February 15, 2008 Petition for Reconsideration of our AWCB Decision No. 08-0017,
 on the written record.   The employee represented himself.  Attorney Kelly Cavanaugh represented the employer and insurer (employer).  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).   We closed the record, for purposes of reconsideration, when we met on February 26, 2008.
The employer requests reconsideration of: 1. The Board’s dismissal of the employee’s claim for Temporary Total Disability (TTD) benefits without prejudice.  2. The Board’s dismissal of the 
employee’s claim for reemployment benefits without prejudice.  3. The Board’s finding the employee eligible for up to four months of physical therapy.  4. The Board’s order for an additional Second Independent Medical Evaluation (SIME).  5. The Board’s finding of a potential re-aggravation of the employee’s prior injury or scapular winging due to carrying sheetrock.

ISSUE

Shall we reconsider our January 31, 2008 decision in this matter, under AS 44.62.540?


SUMMARY OF THE EVIDENCE

The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  We incorporate by reference the facts as detailed in AWCB Decision No. 08-0017 (January 31, 2008), the decision the employer seeks reconsideration of.  We summarized the facts regarding the employee’s reinjury of his shoulder while working for the employer in our January 31, 2008 decision in relevant part as follows:
On August 27, 2004, the employee saw Minnie Mercer, P.A., at Dena’ina Health Clinic reporting a work related right shoulder injury.  The employee explained, “he was lifting some heavy sheetrock” and “he felt pain in the shoulder blade and the top of his shoulder.”  Examination indicated the employee had “decreased strength with range of motion” and that “external rotation does cause some discomfort in his scapula area.”  The employee also reported the prior June 1999 injury.
  X-ray examination on August 27, 2004, by Ronald Lewis, M.D., reported a normal shoulder.
  

On August 31, 2004, the employee was seen again at Dena’ina Health Clinic.   The employee reported his condition was “not worse” and “still flares up.”  Examination revealed a tender scapula, that his right shoulder had a better range of motion and “good strength.”
  

On September 10, 2004, the employee returned to the Dena’ina Health Clinic for continuing right shoulder pain.  Ann Mercer, F.N.P., noted the employee stated it was “affecting his work as a drywaller.”  The employee indicated that “since an injury four years ago, the pain has never gone away completely.”  Nurse Mercer noted the employee had right scapular winging and referred him to an orthopedist at Alaska Native Medical Center (ANMC). 
    

On September 21, 2004, the employee saw orthopedic surgeon, Jeffery Parker, M.D., at ANMC.  The employee related he had a 1999 injury to his right shoulder and prior treatment.  On examination, Dr. Parker noted “mild scapular winging” of the right side and “impingement type symptoms.”  He noted the employee had “full unrestricted range of motion of his right shoulder.” Dr. Parker noted the employee had impingement tendencies with both pain and crepitance.  Dr. Parker recommended a repeat x-ray and MRI of the right shoulder.  He outlined various treatment options based on the findings of future testing.
  

On October 1, 2004, the employee had an MRI of his right shoulder.  Grant Tibbetts, M.D., interpreted the findings as moderate tendinopathy.  Dr. Tibbetts identified no additional shoulder pathology but opined a partial tear could not be ruled out.
  

On October 5, 2004, the employee saw Dr. Parker, who reported continuing “impingement type symptoms.”  Dr. Parker indicated the MRI revealed thickening of the supraspinatus tendon, but no obvious tears.  Dr. Parker discussed treatment options with the employee, and the employee wished to proceed with a right shoulder arthroscopy.  Dr. Parker notified the employee that the winging of the scapula will not be corrected with surgery.  Dr. Parker noted “At this point, the patient chose option of physical therapy, home exercise, and anti-inflammatories.”
 

On October 8, 2004, the employee filed a Report of Occupational Injury (ROI) for an injury on September 27, 2004, to his right shoulder, stating:  “re-aggravated shoulder moving sheet rock.”
  

. . .

On October 13, 2004, Dr. Parker performed diagnostic arthroscopic surgery on the employee’s right shoulder.  Dr. Parker reported the only abnormality was a little bit of a subsurface stretching or tendinopathy with exposed collagen fibers: a subsurface tearing near the insertion of the supraspinatous tendon to the greater tuberosity and in the area biceps tendon.  This was debrided back to healthy solid tendon through an anterior portal.  Exam of the subacromial space showed no abnormality and no evidence of impingement.
  

On October 28, 2004, the employee saw Dr. Parker for surgery follow up.  The employee reported “his shoulder is feeling quite a bit better that (sic) it was prior to surgery.”  Dr. Parker’s plan was to refer the employee to physical therapy and recheck him in six weeks.  He opined he would be able to release the employee back to work then.
  Also on October 28, 2004, the employee filed a Request for Eligibility Evaluation for Reemployment Benefits identifying his September 27, 2004 injury with the employer as the reason for his need for these benefits.

. . .


On November 17, 2004, the employee saw Marylee Kreger, A.P.N. at the Dena’ina Health Clinic for surgery follow up.  The employee requested a refill of his pain medications.  Nurse Kreger noted the range of motion of the employee’s right shoulder was “increasing dramatically”. A.P.N. Kreger assessed a “frozen right shoulder” and his prescription for hydrocodone was renewed.
  

On January 4, 2005, the employee saw Dr. Parker who noted the employee appeared to be “completely healed from his surgical lesion”, “has had a pretty good range of motion return” and “still has some pain and discomfort.”  Dr. Parker released the employee to return to work with no specific restrictions other than he “can work to whatever he finds comfortable.”
  However, due to the employee’s young age and existence of shoulder pain for two years, Dr. Parker suggested the employee get a new job in which he could avoid overhead work and lifting.  Dr. Parker indicated it was probable the employee would continue to have pain and problems if he went back to installing drywall.

Also on January 4, 2005, Dr. Parker completed a medical report in response to a message left by the employee’s mother, who was concerned and wanted greater detail regarding how much work her son was permitted to do.  Dr. Parker reiterated that he strongly suggested the employee consider vocational rehabilitation due to the pain in his shoulder that would likely be aggravated with overhead work.  Dr. Parker indicated, however, that testing was necessary in order to provide a formal restriction or functional capacity to determine how much work the employee can or cannot perform.  According to Dr. Parker, it was not possible for him to determine exactly how much weight the employee could lift, in what position, or how many times.  Dr. Parker considered the employee was a young, healthy male and indicated he could do a certain amount of aggressive, hard physical work, but the amount that could be performed depended upon the employee’s ingenuity and interest, in addition to proper body mechanics, how the employee does his actual lifting, the speed at which an object is lifted, how close the object is to the employee’s body and whether it is a simple straight lift or involves twisting or rotation movement.  As a result, the only restriction Dr. Parker placed upon the employee was to do that work that he finds comfortable.

. . . 

On April 11, 2005, the employee was seen by William L. Cooper, M.D.  The employee explained to Dr. Cooper: “In 1999, he fell while unloading a truck and injured his shoulder.  He continued working in spite of problems and then had another injury in September 2004 while doing drywall.”  The employee reported positive results from recent physical therapy.  Dr. Cooper examined the employee and reported there was still some winging of the right scapula, “no muscle atrophy,” “good abduction though flexion is still not as good as the left.”  Dr. Cooper opined that the employee “will probably never be able to return to overhead work such as drywall” and that “after his physical therapy he should pursue the vocational rehab.”
   

On April 15, 2005, the employee returned to the Dena’ina Health Clinic requesting a referral to a shoulder specialist “for work comp.”  Dr. Cooper recommended a consultation with a shoulder specialist and gave the employee a referral but it did not specify a provider.
  

On May 17, 2005, the employee was seen by Dennis Serie P.A.-C in the office of orthopedist Jeffrey S. Moore, M.D.  P.A.-C Serie reported the employee had “positive scapular winging”, which may be a chronic condition.  Mr. Serie did not recommend surgery.  He noted the employee was not currently doing any strengthening exercises and recommended strengthening exercises for his rotator cuff and serratus anterior.

On July 1, 2005, Dr. Cooper responded to a “check the box” letter from Rehabilitation Specialist Elisa E. Hitchcock, G.A., C.D.M.S., of Northern Rehabilitation Services, Inc., indicating he anticipated the employee would incur a PPI as a result of his September 27, 2004 injury.  At Ms. Hitchcock’s request, Dr. Cooper also reviewed the Dictionary of Occupational Titles (DOT) Job Descriptions representing the employee’s ten-year work history.  Dr. Cooper did not approve the “Taper” job description noting the employee was unable to do any overhead work.  Dr. Cooper did not approve the “Driver, Sales Route” job description noting the employee may have increased pain with heavy lifting.  He did approve the “Salesperson, Parts” job description.
  
On July 7, 2005, Rehabilitation Specialist Hitchcock submitted a Reemployment Benefits Eligibility Evaluation (RBEE) regarding the employee.  The evaluation recommended the employee be found not eligible for reemployment benefits.  This recommendation was based on Dr. Cooper’s finding that the employee could return to work as a “Salesperson, Parts” and a labor market survey which indicated such jobs were available in Alaska at that time.
  

On July 25, 2005, the Reemployment Benefits Administrator (RBA) found the employee was not eligible for reemployment benefits.  The RBA explained that Dr. Cooper approved the job description of “salesperson, parts” as within the employee’s physical capabilities, that the employee had worked long enough to meet the vocational preparation level for this job and that a labor market survey found available employment.  The RBA also advised the employee that if he disagreed with the decision he was required to request a review within 10 days or the decision was final.

On August 9, 2005, at the employer’s request, Steven J. Schilperoort, M.D., Orthopedic Surgeon, evaluated the employee.
  Dr. Schilperoort reported:

Mr. Glick’s presentation today, as regards the physical examination, demonstrates normal strength, normal sensation, normal muscle mass, and normal deep tendon reflexes, which are then, therefore, by definition, valid.  There was voluntary restriction in right shoulder abduction, which disappeared with distraction and was felt to present functional interference in the physical examination.  Similarly, with provocative testing, there was give way on items such as Speed’s test.

Overall, however, functional interference in the examination was considered no greater than mild.  There was valid slight winging of the right parascapular region compared to the contralateral right of uncertain significance.  Certainly, there did not appear to be any functional incapacity based on this observation.  The differential of 25 degrees in shoulder abduction on the right side compared to the left disappeared with distraction in the performance of Adson’s maneuver, which was therefore not physiologic.

Without question the most telling feature on today’s evaluation was the muscle mass measurements.  Please note that the forearms have no involvement in this process and demonstrate a relatively typical 1.0-cm differential in muscle mass measurement, right dominant larger than left non-dominant.  Under normal use circumstances we expect a similar differential and this is exactly what we have.  The background for this, however, is Mr. Glick stating that he has had persistent pain involving the right shoulder and shoulder girdle grading no better than 7/10 on the 0 to 10 pain scale for the last six years.  As a consequence of his stated work exposure listed as 09/27/04, that stated pain level escalated to 9/10 and has now returned back to baseline, yet there is no evidence of any differential disuse muscle atrophy over the last six years’ time period.  Mr. Glick, therefore, has a considerable amount of disproportionate stated levels of pain to valid objective findings.  Symptomatically, however, Mr. Glick certainly has returned to his baseline level at least as far as his stated pain is concerned regardless of validity of that pain.

As regards the alleged injury of 09/27/04, please note on interview today Mr. Glick has a stated history of moving sheetrock around on that date resulting in progressive increasing pain and discomfort.  This examiner is unable to identify that stated mechanism of injury anywhere in the supplied medical records.  It appears as though his treating providers, instead, seem to have accepted the condition for which they were seeing him in 2004 and 2005 as actually originating from the 06/01/99 reported injury.  Had that been the case, upon interview today this examiner would have simply expected Mr. Glick to report that as the origins of his injury.  This examiner believes that this is another example quoted by other care providers of Mr. Glick being a poor historian.  

The high level of variability in Mr. Glick’s histories, even from one care provider to the next in consecutive order, is really quite substantial.  Medical care providers thereby recognize that in those individuals demonstrating said tendencies, heavy reliance must be made on objective findings only.  The only objective finding is that of minor winging of the scapula.
    

Dr. Schilperoort opined that the gap in medical treatment of almost four years from October 12, 2000 to August 27, 2004, indicated the employee’s right shoulder medical condition reached stability during that time.  Dr. Schilperoort further concluded:

We have a situation, therefore, of all objective findings being normal.  We have disproportionate stated levels of pain to valid objective findings.  We have functional interference in the physical examination in an individual who continues to receive time loss compensation in the absence of any identifiable objective evidence of pathology that should preclude his ability to work.  This examiner, therefore, feels comfortable in offering the diagnosis, in compliance with the AMA Guides, 5th Edition, of malingering.  It is this examiner’s opinion that Mr. Glick has long ago recovered from the right shoulder arthroscopy of 10/13/04 by Dr. Parker and that he is capable of return to full, regular, unlimited duty work without restriction.  The original 20-pound weight lifting limit suggested by Dr. Levine at the time of the 10/12/00 closing examination was based on the identification of subscapular crepitus, a condition which is now no longer present.
  

Dr. Schilperoort responded to specific questions asked by the Board Designee.  His diagnosis was:

1. Probable right shoulder strain associated with on-the-job injury episode of 06/01/99, resolved.

2. Chest wall/scapular contusion associated with 06/01/99 injury episode, resolved, with no permanent impairment of function.

3. Minor scapular winging of no clinical significance, etiology unclear.

4. Statements of right shoulder pain without specific injury episode, status post 10/15/04 right shoulder arthroscopy, normal.

5. History compatible with excessive somatic focus and possible anxiety disorder.

6. Malingering.

Dr. Schilperoort placed medical stability following the September 27, 2004, injury as November 17, 2004.  He opined that the employee had “no permanent impairment of function whatsoever” and that “No further medical treatment is identified.”

. . .

On September 29, 2005, the employee filed a WCC against the employer.  The employee sought TTD benefits and asserted unfair and frivolous controversion.

On May 12, 2006, the employee saw Dr. Cooper regarding his right shoulder.  Dr. Cooper and the employee apparently reviewed Dr. Schilperoort’s August 9, 2005 EME and noted Dr. Schilperoort’s impressions.

. . .

On December 7, 2006, the employee attended a Board ordered second independent medical evaluation (SIME) with Paul M. Puziss, M.D.  Dr. Puziss diagnosed:

1. History right shoulder strain.

2. Bilateral moderately severe left and severe right scapulothoracic dysfunction (dysrhythmia/winging).

3. History right shoulder arthroscopic rotator cuff partial tear debridement.

4. Probable internal impingement right shoulder.

5. Bilateral, preexisting, multidirectional mildly moderate shoulder laxity, preexisting.

6. Bilateral acromioclavicular joint laxity, preexisting, moderate.

7. History 1999 shoulder strain.

8. Minimal bilateral scapulothoracic bursitis, probably somewhat symptomatic on the right.

9. Undermotivation.

10. Possible mild somatization.

Dr. Puziss stated:

With the above exception of grip strength testing, there is no functional interference with this examination, pain behavior, or embellishment.  There was no evidence of malingering.  His gait and station were normal.

Dr. Puziss responded to specific questions asked by the Board Designee.  He opined:

The medical cause for the scapulothoracic dysfunction and/or winging is unknown.  His original EMG studies were negative.  The patient has fairly severe left and severe right serratus weakness.  His work injury did not cause these conditions of scapulothoracic dysrhythmia, but his dysrhythmia contributes to the ease with which this patient can injure his shoulder. . . He did, indeed, strain his shoulder in this accident, and of this there is little question.  This was not a severe strain, however.

I believe the 09/27/04 injury did aggravate, accelerate, and combine with the preexisting conditions, with the exception of the acromioclavicular laxity, to cause the patient to be symptomatic.  He does not now, nor did he ever have, any apparent adhesive capsulitis/frozen shoulder syndrome.

The patient had a temporary aggravation of preexisting conditions, i.e., the laxity of the glenohumeral joint and the scapulothoracic dysrhythmia problems that led to a weakened condition of the shoulder generally such that he was more susceptible to injury and I do believe he strained his rotator cuff in the accident of 09/27/2004.

Dr. Puziss explained:

It is difficult to relate any particular pains or problems now in the shoulder to the injury of 09/27/2004, which actually occurred on about 08/27/2004. His pains and dysfunction now are essentially all pre-existing.  Also, subjectively, his pains are little different now than they were in the years following his 1999 injury . . .

Dr. Puziss stated:

It is clear the patient can never return to work as a sheetrock installer.  He has permanent limitations and restrictions.  He should avoid any significant overheard work. . . However I do not believe these limitations are specifically related to his injury of 09/27/2004, but are due to poor conditioning and all of his preexisting conditions.  The patient constitutionally has probably always been incapable, and will be permanently incapable, of heavy overhead work based upon his scapulothoracic dysfunction.  I do not believe that this patient is malingering.  While he may have some somatization, I do not believe it is particularly evident today, and my concern is that the patient has been labeled a malinger (sic) without justification.  He does clearly have lack of motivation and other psychosocial factors, which have impeded recovery.  He does not appear to take much responsibility for his own physical condition or rehabilitation, nor for that matter, returning to some other form of work.  However, this does not mean he was not injured.  I, therefore, disagree with Dr. Schilperoort’s characterization of this patient’s conditions.
  

Dr. Puziss opined the employee was medical stable, and that he probably was as of July 1, 2005, when Dr. Cooper responded to Rehabilitation Specialist Hitchcock’s inquiries regarding PPI and job descriptions, indicating the employee would have a PPI as a result of the September 2004 work injury.
  Regarding physical impairment Dr. Puziss stated:

He has ongoing impairment based on the scapular winging, but I believe that none of his impairment would be related to his specific work injury of 09/27/2004, which did temporarily, but not permanently aggravate his clinical preexisting conditions.

Regarding what additional treatment the employee needed Dr. Puziss responded:

The patient has never had a very good physical therapy rehabilitation regimen.  It was evident from the file that after his 1999 injury, he did have right scapulothoracic dysrhythmia and winging, but it was never resolved, and, indeed, after this injury, it was never resolved either, and he appears to be worse on today’s examination than those examinations in the file.  A good physical therapy regimen is still indicated, however, it would not likely be due to this injury specifically.  Had he been working in almost any capacity over the last two years, he would have probably some increased strength, which might improve his winging, but he has not been working, and in my belief, he has been undermotivated.
 

Based upon the AMA Guides to Permanent Impairment, 5th Edition, Dr. Puziss opined the employee had a 7.5% impairment of the upper extremity, “but again, this would be preexisting.”  Dr. Puziss explained that while the employee previously had a 2% impairment of the upper extremity from his 1999 claim, “I cannot necessarily base the increased impairment due to scapular dysfunction from this actual injury, but I believe he strained his rotator cuff and that is why he required surgical debridement.”
  Dr. Puziss opined the employee’s PPI could be diminished with three to four months of physical therapy.
  

On January 17, 2007, a Prehearing Conference was held at which the SIME was reviewed by the parties.
  On September 19, 2007, a Prehearing Conference was held at which the issues of the employee’s claim were identified as: TTD, reemployment benefits, PPI, and medical costs and were scheduled for a hearing on November 6, 2007.
  At the beginning of the November 6, 2007 hearing the parties orally agreed to limit the hearing to the issues of past and future medical benefits and PPI.

In our AWCB Decision No. 08-0017, we ordered:

ORDER

1. The employee’s claim for additional temporary total disability benefits under AS 23.30.185 is dismissed without prejudice.

2. The employee’s appeal of the RBA’s decision finding the employee not eligible for reemployment benefits is dismissed without prejudice.
3.
The employee’s claim for past medical benefits under AS 23.30.095(a) is denied and dismissed.

4.  
The employee is entitled to medical benefits of up to four months of additional physical therapy under AS 23.30.095(a).

5.
Based on a significant medical dispute between the parties as to the degree of impairment and the cause of any impairment, the Board finds that a second independent medical evaluation considering these questions is necessary under AS 23.30.135(a), and will assist the Board to ascertain the rights of the parties and resolve the dispute.  Following the employee’s completion of physical therapy the Board orders an additional SIME to identify the employee’s PPI at that time and identify the causes of any PPI increases or decreases under AS 23.30.110(g).  
6.
The parties shall proceed under 8 AAC 45.092(h) and a further prehearing conference shall be conducted with Prehearing Officer Joireen Cohen to arrange the details of the SIME.  The Board remands this matter to Prehearing Officer Joireen Cohen to address the SIME process with the parties in accord with 8 AAC 45.092(h) and this order.

7.
The Board maintains jurisdiction over the employee’s claim for additional permanent partial impairment benefits under AS 23.30.185 pending his completion of the recommended physical therapy and the ordered SIME.

8.
The employee’s claim for penalties under AS 23.30.155(e) is denied and dismissed.
9.  
The employee’s claim for interest under AS 23.30.155(p) is denied and dismissed.

In its Petition for Reconsideration the employer advanced arguments supporting its position that the Board’s Final Decision and Order, AWCB Decision No. 08-0017 (January 31, 2008) should be reconsidered.  The employer urges that the Board’s dismissal of the employee’s claims for TTD and reemployment benefits should be with prejudice.  The employer argues that the administrative record supports dismissal with prejudice rather than without.  The employer argues that the award of medical benefits for up to four months of physical therapy benefits should be reversed.  The employer asserts that the record lacks substantial evidence to support this award of medical benefits.  The employer argues the Board’s official notice finding regarding the mechanism of injury related to “lifting” sheetrock is contrary to the medical evidence and violates the employer’s due process.  The employer urges that the Board’s order of a SIME to determine the cause of the employee’s increased PPI rating was an abuse of discretion.  The employer argues that there is no substantial medical evidence that the increase in the employee’s PPI rating was caused by his work with the employer.  Furthermore, the employer argues Drs. Schilperoot and Puziss opined the PPI increase was not related to the employee’s work with the employer.  The employee did not respond to the employer’s Petition for Reconsideration. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act, at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employer's Petition for Reconsideration, we have examined the record of this case, as well as our January 31, 2007 decision and order.  

I. DISMISSAL WITHOUT PREJUDICE.  

8 AAC 45.052(f) provides:

(f) Stipulations. 
(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 
(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

The employer urges that the Board’s dismissal of the employee’s claims for TTD and reemployment benefits should be with prejudice.  The employer argues that the administrative record supports dismissal with prejudice rather than without.  The employee’s claims for these benefits were identified in the Prehearing Conference Summary as issues for the November 6, 2007 hearing.  However, at the beginning of the hearing the employee explained he was not pursuing these claims and the parties agreed to utilize the hearing time for the claims the employee was pursuing. 

We interpret 8 AAC 45.050(f)(2) to authorize the dismissal of a claim, based on the oral stipulation of the parties at hearing.  However, under 8 AAC 45.050(f)(3), a stipulation waiving an employee’s right to benefits under the Act is not binding unless submitted in the form of an agreed settlement.  Accordingly, based on our review of the record, and on the parties' oral stipulation at hearing regarding these two issues, we exercised our discretion and issued an order dismissing these two claims without prejudice in accord with 8 AAC 45.050(f). 
We find the record is consistent with the stipulation of the parties.  This order of dismissal without prejudice does not impact any of the employee’s rights with regard to his claim and as such complies with 8 AAC 45.050(f)(3).  Additionally, since with the agreement of the parties, these two claims were not fully heard on November 6, 2007, the dismissal without prejudice is appropriate from a due process perspective.  Accordingly, we conclude that reconsideration regarding the Board’s dismissal of the employee’s claims for TTD and reemployment benefits without prejudice shall not be granted.

II. MEDICAL BENEFITS AWARD OF UP TO FOUR MONTHS OF PHYSICAL THERAPY 
The employer urges that the award of medical benefits for up to four months of physical therapy benefits should be reversed.  The employer argues that the record lacks substantial evidence to support this award of medical benefits.

First, the employer argues there is a lack of substantial medical evidence that the employee’s need for physical therapy is related to his workplace injury.  The employer argues Drs. Schilperoot and Puziss opined the employee needs no additional medical treatment related to his claimed workplace injury.  The Board found Dr. Cooper and P.A.-C Serie did recommend physical therapy for the employee’s injury.  We find the record indicates Dr. Moore also recommended physical therapy for the employee’s injury.
  The Board found Dr. Puziss’s report to clearly conclude the employee did suffer an on the job shoulder injury (although he did not believe it was the cause of the employee’s continuing shoulder problems) and also recommended physical therapy for the employee’s shoulder condition.  We find the following sections of Dr. Puziss’s report support the Board’s findings and conclusion.

He did, indeed, strain his shoulder in this accident, and of this there is little question.

…

I believe the 09/27/2004 injury did aggravate, accelerate, and combine with the preexisting conditions, with the exception of the acromioclavicular laxity, to cause the patient to be symptomatic.

…

I do believe he strained his rotator cuff in the accident of 09/27/2004.

…

A good physical therapy regimen is still indicated, however, it would not likely be due to this injury specifically.
 (emphasis added)

…

Arguably, the amount of permanent impairment can be diminished should he obtain a proper therapy regimen, which would last not less than three to four months.

…

It is clear that this patient can never return to work as a sheet rock installer.

We find Dr. Puziss offered no explanation for the employee’s ongoing shoulder problems, and indicated that the medical cause for the employee’s scapulothoracic dysfunction and/or winging is unknown.

Furthermore, we find Dr. Puziss acknowledged that his failure to explain the employee’s ongoing shoulder problem and increase in PPI was a concern and was not definitive in his opinions.  

[He] has about 7.5 percent overall impairment of the upper extremity due to that motor deficit, but again, this would be preexisting.  The patient originally had a 2 percent impairment of the upper extremity from his 1999 claim, and while one could argue that he has had increased impairment, I cannot necessarily base the increased impairment due to scapular dysfunction from this actual injury, but I believe he strained his rotator cuff and that is why he required surgical debridement.
 (emphasis added)

Finally, we find Dr. Puziss specifically disagreed with Dr. Schilperoort’s characterization of the employee as a malingerer.

However, this does not mean he was not injured.  I, therefore, disagree with Dr. Schilperoort’s characterization of this patient’s conditions.
  

In summary, the Board finds Dr. Puziss was not definitive regarding his opinion that the employee’s ongoing shoulder problem was not related to his workplace injury, was unable to explain the cause of the employee’s ongoing shoulder problem, recognized the employee’s increased PPI rating raised a serious unexplained issue, recommended physical therapy for the employee, and disagreed with Dr. Schilperoort’s characterization of the employee.  The Board continues to find that the reports of Drs. Cooper and Moore and P.A.-C Serie, and the SIME of Dr. Puziss considered on the whole, establishes by a preponderance of the evidence that the employee is entitled to additional medical benefits of three to four months of physical therapy.

III. THE BOARD’S AUTHORITY TO TAKE OFFICIAL NOTICE OF FACTS

The employer argues the Board’s official notice finding regarding the mechanism of injury related to “lifting” sheetrock is contrary to the medical evidence and violates the employer’s due process.  The Board has broad discretion in the conduct of its hearings.  
AS 23.30.135(a) provides, in pertinent part, as follows:
In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Alaska Rule of Evidence 201 provides guidance regarding judicial/official notice of a fact.

Rule 201. Judicial Notice of Fact. 

(a) Scope of Rule. This rule governs only judicial notice of facts. Judicial notice of a fact as used in this rule means a court's on-the-record declaration of the existence of a fact normally decided by the trier of fact, without requiring proof of that fact. 

(b) General Rule. A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within this state or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned. 

(c) When Discretionary. A court may take judicial notice as specified in subdivision (b), whether requested or not. 

(d) When Mandatory. Upon request of a party, the court shall take judicial notice of each matter specified in subdivision (b) if the requesting party furnishes sufficient information and has given each party notice adequate to enable the party to meet the request.
In A. Larson, Larson’s Workers’ Compensation Law § 127.05 (2007), Professor Larson discusses the issues to be con​sidered when analyzing nonrecord evidence and official notice.  Professor Larson concedes that expert commissions should be allowed, on the strength of their own experience, to supply some deficiencies in evidence.
  The general rule of law requires however that such evidence must be identified and revealed to the parties as a basis for a decision.
  Professor Larson also discusses the difference between supplying and weighing facts.
  He explains that supplying facts is improper but supplying judgement in the form of weighing testimony in light of the board member’s own cumulative experience is proper. 

In determining the manner utilized by the employee to move sheetrock upstairs, the Board weighed his testimony.  Given the size and weight of sheetrock it is difficult to imagine any physical mechanism of movement other than that identified by the Board.  Furthermore, even if other mechanisms of movement were utilized part of the time, we find the much more common method identified by the Board, of placing an arm over the top the sheetrock and pulling it up to the armpit,  was certainly also used.
There is a difference between “lifting” sheetrock and “moving” or “carrying” sheetrock.  “Lifting” is the act of physically raising the sheetrock for some reason.  “Moving” or “carrying” is transporting the sheetrock from one location to another.  The Board took official notice that the typical mechanism for “moving”
 or “carrying” sheetrock involves a physical movement that matches that described by Dr. Schilperoort as a cause of scapular winging.      

The employee explained that he first experienced a problem with his shoulder while working for the employer, when he was asked to move sheetrock.  He explained that he was a taper and had not had a problem with his shoulder while that was all he was doing.
(emphasis added) 

Additionally, the employee specified in his hearing testimony that it was moving sheetrock “upstairs” that caused his injury.
 

The Board finds that although the employee did not articulate it, the process of carrying sheetrock typically involves lifting the sheets with the arm over the sheet with the sheet tucked into the armpit.  The Board finds that impact to the chest wall and armpit, described by Dr. Schilperoort is a cause of scapular winging.  Based on the medical history and the employee’s testimony, we find his carrying of sheetrock substantially aggravated his scapular winging.
(emphasis added)  
Dr.  Schilperoort testified the only objective medical finding he could establish was that the employee had scapular winging.
  He explained that scapular winging cannot be caused by lifting sheetrock as described by the employee.  He explained that scapular winging can be caused by an impact on the chest wall and force being exerted into the armpit.
 (emphasis added) 
The Board continues to take official notice that the mechanisms of these two physical motions of “lifting” and “moving” typically differ.  Part of the public policy behind having lay board members representing management and labor on the Board is for them to bring their workplace expertise to the decision making process.  Otherwise, the legislature could have simplified the system by having a single professional finder of fact, with no workplace experience or technical experience to bring to the decision making process.  Nevertheless, AS 44.62.480 provides:
In reaching a decision official notice may be taken, either before or after submission of the case for decision, of a generally accepted technical or scientific matter within the agency's special field, and of a fact that is judicially noticed by the courts of the state. Parties present at the hearing shall be informed of the matters to be noticed, and those matters shall be noted in the record, referred to in the record, or appended to it. A party present at the hearing shall, upon request, be given a reasonable opportunity to refute the officially noticed matters by evidence or by written or oral presentation of authority. The agency shall determine the manner of this refutation.

Accordingly, the employer is entitled upon request to a reasonable opportunity to refute the Board’s official notice finding regarding the physical mechanism of carrying/moving sheetrock.  The Board concludes our decision should be suspended, pending a hearing, to provide the employer and employee the opportunity to provide additional evidence and argument regarding the Board’s official notice finding regarding the physical mechanism of carrying/moving sheetrock and what physical movements of the employee caused his workplace injury.

IV. THE BOARD’S ORDER FOR A SECOND SIME

The employer urges that the Board’s order for a SIME to determine the cause of the employee’s increased PPI rating was an abuse of discretion.  The employer argues that there is no substantial medical evidence that the increase in the employee’s PPI rating was caused by his work with the employer.  Furthermore, the employer argues Drs. Schilperoot and Puziss opined the PPI increase was not related to the employee’s work with the employer.  

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides the Board with broad authority to take that action necessary in order to protect the rights of the parties.  AS 23.30.155(h) provides, in pertinent part, as follows:  

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in 
AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order a SIME to assist us in investigating and deciding medical issues in contested claims.

As discussed above, Dr. Puziss opined the employee’s PPI rating had increased from two percent in October 2000 to 7.5 percent in December 2006.  While Dr. Puziss opined the increase was not from the 2004 workplace injury, he failed to identify or even speculate as to another cause.  Dr. Puziss acknowledged that his failure to explain the employee’s ongoing shoulder problem and increase in PPI was a concern.   Furthermore, the Board has found Dr. Puziss was not completely definitive in his opinions.  On July 1, 2005, Dr. Cooper indicated he anticipated the employee would incur a PPI as a result of his September 27, 2004 injury.  Given this conflict between the employee’s treating physician and the employer’s physician and the lack of certainty by the SIME physician, the Board found it necessary to seek additional medical evidence to protect the rights of the parties under 
AS 23.30.135(a) and AS 23.30.155(h).  We find the conflict between Dr. Cooper’s prediction of PPI and the report of Dr. Schilperoot, combined with Dr. Puziss’s failure to explain the cause for the employee’s increased PPI rating, constitute substantial evidence of the need for a second SIME.  
ORDER
1. The employer’s Petition for Reconsideration, requesting a reasonable opportunity to refute the Board’s official notice finding regarding the physical mechanism of carrying/moving sheetrock and what physical movements of the employee caused his workplace injury, is granted under AS 44.62.480 and AS 44.62.540.

2. The Board’s orders in AWCB Decision No. 08-0017 (January 31, 2008) are suspended, pending a hearing, to provide the employer and employee the opportunity to provide additional evidence and argument regarding the Board’s official notice finding regarding the physical mechanism of carrying/moving sheetrock and what physical movements of the employee caused his workplace injury.

3. This matter is remanded to Workers’ Compensation Officer Joireen Cohen for a prehearing conference to re-set this matter for hearing on the issues identified above.
4. Otherwise the employer’s Petition for Reconsideration is denied and dismissed.

5. In all other respects, AWCB Decision No. 08-0017 (January 31, 2008) remains in full force and effect.

Dated at Anchorage, Alaska this 4th day of March 2008.
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