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        P.O. Box 115512


Juneau, Alaska 99811-5512

	    JACK D. CAREY, 

                                   Employee, 

                                        Applicant,

                                    v. 

     NATIVE VILLAGE OF 

     KWINHAGAK & CITY OF 

     QUINHAGAK,

                                    Employer,

                                    and 

     ALASKA NATIONAL 

     INSURANCE COMPANY,

                                    Insurer,

                                       Defendants.
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	     FINAL DECISION AND ORDER

     AWCB Case No.  200704727
     AWCB Decision No. 08-0042  

     Filed with AWCB Anchorage, Alaska

     on March 4, 2008


On February 7, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for review of the Reemployment Benefits Administrator (“RBA”) Designee’s decision to refer the employee for an eligibility evaluation.    The employee appeared pro se by telephone from Quinhagak, Alaska.   Attorney Theresa Hennemann represented the employer and insurer (“Employer”).  The record closed at the conclusion of the hearing.


ISSUES
1.  Was the employee’s claim controverted based on compensability of the claim pursuant to 
8 AAC 45.520?

2. Did the RBA Designee abuse her authority in referring the employee for an eligibility evaluation pursuant to AS 23.30.041?


SUMMARY OF THE EVIDENCE
The employee was injured on April 9, 2007, when he was carrying an 85 pound bucket of bolts in each hand.  The bolts were carried in five gallon containers.
  After several hours of work, his left arm, shoulder and neck were going numb.  He assumed the condition affected his left shoulder only. The employer worked as a seasonal laborer for the employer.   He has a history of a left shoulder injury in 2005. 

The employer sought treatment for his left shoulder condition with Richard D. McEvoy, M.D., and his assistant, Greg Zaporzan, PA-C.   His condition ultimately was determined upon medical evaluation to be a herniated disk and an irritated shoulder.
  PAC Zaporzan’s diagnosis and treatment findings were regularly reviewed with Dr. McEvoy. 

The employer paid medical benefits and temporary total disability (“TTD”)  benefits from April 10, 2007 to September 3, 2007.

On April 12, 2007, the employee was seen by PAC Zaporzan.
 The employee reported sharp stabbing pain in his left shoulder.  He had a slight decrease in range of motion,  difficulty abducting left arm and numbness and tingling in his fingers bilaterally.  At the time of the examination, PAC Zaporzan diagnosed possible rotator cuff tendinitis or tear and possible C5, C6 nerve root irritation.  He was prescribed Celebrex and physical therapy.  

On May 14, 2007, the employee followed up with PAC Zaporzan.
  The employee noted his shoulder pain was somewhat improved.  His major concern was numbness in three fingers on his left hand.  The assessment was possible C5-C6 neuropathy and possible carpal tunnel of the left hand.  A cervical MRI and EMG tests were scheduled.

On May 21, 2007, the employee was seen by Shawn Hadley, M.D., who performed EMG and nerve conduction studies.  Also on May 21, 2007, the employee was seen by Christopher Kottra, M.D., who interpreted an MRI of the cervical spine as showing C6-7 moderate broad based posterior disc protrusion with moderate canal stenosis with bilateral foraminal stenosis, which was worse on the left.

On May 29, 2007, PAC Zaporazan contacted the employee and explained the results of his studies. 
 PAC Zaporzan explained that the MRI studies showed a small posterior cervical protrusion at the C5-C6 area and mild foraminal stenosis.  The study also showed a C6-C7 moderate degenerative disc disease and with a posterior central disc protrusion.  Also moderate stenosis with some slight cord flattening.  The findings were negative for cervical radiculopathy but there was mild carpal tunnel syndrome.  He provided the employee with a prescription for continued physical therapy for his shoulder pain, rotator cuff tendinitis along with cervical disc degeneration and mild cervical posterior disc protrusion at C6-C7. The employee was not to return to work and his return to work status was to be determined at his next visit in appropriately three weeks.

On June 29, 2007, the employee was determined by PAC Zaporzan to be impaired for another four to six weeks.
  PAC Zaporzan saw the employee and noted the chief complaints were rotator cuff tear, cervical disc degeneration with C6-C7 left stenosis and left carpal tunnel syndrome. He noted that the employee had been participating in physical therapy for rotator cuff tendinitis and his physical therapist noted good improvement.  The employee had also been doing cervical traction which was benefitting his cervical symptoms.  PAC Zaporzan noted the absence of numbness and tingling into the right shoulder and arm but that the employee continued to experience numbness in the first through the fourth digits and had been wearing his wrist splint at night for carpal tunnel.  Under the category of “data reviewed,” PAC Zaporzan noted that the employee’s last MRI of the cervical spine showed a moderate degenerative disc disease along with board posterior central disc protrusion, moderate canal stenosis and moderate-to-severe left foraminal stenosis.  The electrical studies were negative for cervical radiculopathy but positive for a mild carpal tunnel syndrome.  PAC Zaporazan referred the employee to Dr. Dean for treatment of his carpal tunnel syndrome.  As the electrical studies were negative for a cervical radiculopathy, after conferring with Dr. Peterson, PAC Zaporzan wrote the employee a prescription for a home traction unit.  With regard to the rotator cuff, PAC Zaporzan noted the employee had been making improvement and PAC Zaporzan did not believe the employee had a full tear.  He limited his activities  to no lifting over ten pounds and the employee could perform light duty work until the matter was discussed further with Dr. Dean.

The employee was to follow up with Dr. Dean for his carpal tunnel treatment and was to be seen regarding possible impairment rating for baseline purposes if the employee was to return to heavy work given his history of rotator cuff symptoms, his cervical stenosis and degenerative disk disease. PAC Zaporzan discussed the plan with Dr. McEvoy and he agreed with the treatment plan.

On August 20, 2007, the employee was seen by for an employer’s medical evaluation (“EME”) by John Swanson, M.D.
   The employee’s chief complaints were numbness in the left thumb, index and long fingers and deep pain inside his left shoulder.  Dr. Swanson diagnosed left shoulder strain.  Dr. Swanson determined that the employee’s left shoulder was medically stable and there was no permanent impairment greater than the impairment which existed as a result of the employee’s prior injury/surgery in 2005.  The employee was released to return to light duty work with a lifting restriction. Dr. Swanson concluded that all medical treatment for the left shoulder strain had concluded.  Dr. Swanson also diagnosed carpal tunnel on the left side or cervical radiculopathy with a C6 nerve root compression.
  He suggests further work up is necessary before establishing a diagnosis for the left hand numbness.
 He also diagnosed preexisting cervical spondlyosis.

On September 11, 2007, the employer filed a controversion of the employee benefits.
  The injury was stated as a “left shoulder strain.”  The specific benefits controverted were: “Disability Benefits after September 3, 2007.  PPI benefits.  Reemployment benefits and medical treatment for the left shoulder complaints.”  The “Reason” was stated as: “According to the medical report from Dr. John Swanson, dated 8/20/07, and received 9/04/07, the employee’s left shoulder is medically stable, and there is no additional permanent partial impairment greater than the pre-existing impairment from a  prior injury/surgery in 2005.  The employee has the physical capacity to return to his job at the time of injury as far as his left shoulder condition.  Dr. Swanson stated that all medical treatment for the left shoulder has concluded.”

On October 9, 2007, the employee was determined to be impaired for work by PAC Zaporzan “until re-evaluation-pt. need to make an appt.”  He was released to light duty, with no lifting over 10 pounds or repetitive lifting over 10 pounds.

On October 11, 2007, the employee  filed a workers’ compensation claim based on what he asserts is an unfair controversion by the employer.

On October 15, 2007, RBA Technician Fannie Stoll referred the employee for an eligibility evaluation.
  The letter states in part:


In reviewing our file, regarding the compensability issue, we have a Controversion Notice dated September 11, 2007.  This notice states that the following benefits were denied based on the august 20, 2007 IME report from Dr. John Swanson; disability benefits after September 3, 2007, PPI benefits, Reemployment Benefits and medical treatment for left shoulder complaints.  This Controversion Notice does not controvert all benefits based upon the course and scope of Mr. Carey’s employment with the Native Village of Kwinhagak & City of Quinhagak.  We also have the September 14, 2007 Controversion Notice which states the following:

All benefits are controverted as of 4/4/07.  Employee’s current condition did not arise out of the course and scope of employment.  According to the medical records from Dr. John Swanson dated 8/20/07, and received 9/4/07, the employee’s left shoulder is medically stable, and there is no additional impairment from a prior injury/surgery in 2005.  The employee has the physical capacity to return to his job at the time of injury as far as his left shoulder condition.  Dr. Swanson stated that all medical treatment for the left shoulder strain has concluded.  

This Controversion Notice states that Mr. Carey’s current condition did not arise out of the course and scope of his employment and was based on Dr. Swanson’s report.  However, Dr. Swanson states on page 16, “In all medical probability, the most significant cause of the left upper extremity symptoms was the work activities on 4/09/07 causing a left shoulder strain.”  This statement appears to contradict the second sentence of the September 14, 2007 notice.  It is our opinion that this controversion notice does not controvert all benefits based upon the course and scope of Mr. Carey’s employment with the Native Village of Kwinhagak & City of Quinhagak.  

Based upon Avessuk v. Arco Alaska, Inc., AWCB Decision No. 89-0215 (August 18, 1989), Kinn v. Norcon, Inc., AWCB Decision No. 99-0041 (March 1, 1999), Snell v. State of Alaska, AWCB Decision No. 03-0021 (January 31, 2003), in order for an employer to have a valid controversion for the purposes of AS 23.30.041(c), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.  The September 11, 2007 and the September 14, 2007 Controversions do not appear to be disputing the work relatedness of this injury.

Therefore, in accordance with AS 23.30.041(c), we will be assigning a rehabilitation specialist to complete an eligibility evaluation for reemployment benefits.

By letter dated October 16, 2007, counsel for the employer wrote to the rehabilitation specialist and objected to the referral of the employee for an evaluation by the rehabilitation specialist.
  Also on October 16, 2007, counsel for the employer wrote to Ms. Stoll objecting to the referral and challenging the authority of Ms. Stoll to make such a referral as beyond the scope of her authority.

By letter dated October 19, 2007, RBA Designee Faith White addressed concerns raised by the employer about the referral of the employee for an evaluation and the course and scope defense.
  The letter states in part:

A simple reading of the EME report shows Dr. Swanson opined the employee had suffered a strain on April 9, 2007.  Dr. Swanson’s report never stated that the employee was not injured in the course and scope of his employment.  That is not an interpretation by our office, it is literal reading of the August 20, 2007 EME report, which states, in part:


The diagnostic impressions of this examinee include a left shoulder strain on 04/09/07…In all medical probability, the most significant cause of the left upper extremity symptoms was the work activities on 04/09/07 causing a left shoulder strain…In all medical probability, the left shoulder strain on 04/09/07 had the work activities of that day as the substantial cause.  However, this was a temporary condition and the left shoulder appears benign on clinical examination.  The medical probability is that by now, approximately four months after his injury, his left shoulder strain is stable…for the left shoulder strain on 04/09/07, the medical probability is that all substantial treatment has been completed.

I do understand the basis for the September 11, 2007 controversion notice and note that it is not a controversion notice on the basis of course and scope.  I do not, however, understand where the employer finds justification for the September 14, 2007 controversion notice on the basis of course and scope considering the explicit language of Dr. Swanson’s EME report. For these reasons I do not believe the September 14, 2007 controversion has any merits that warrant stalling the reemployment process.

In Kinn v. Norcon, Inc. AWCB Decision No. 99-0041(March 1, 1999), the Board clarified that a controversion challenging compensability has to support a defense of work relatedness of the claim.  Based on Kinn and Avessuk, AWCB Decision No. 89-0215 (August 18, 1989), the Board has consistently found that in order for an employer to have a valid controversion for purposes of AS 23.30.041( c ) and 8 AAC 45.510(b), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.  While the September 14, 2007 controversion notice on its face complies with this standard, however, it is clearly without foundation in the relevant medical records.

The Board found that the Alaska Supreme Court in both Rydwell v. Anchorage School District, 864 P.2d 526 (Alaska 1993) and in Konecky v. Camco Wireline, 920 P.2d 227 (Alaska 1996) instructed the Board that the legislature intended the statutory scheme of AS 23.30.041 to reduce the use of vocational rehabilitation as a litigation tool and to speed up the vocational rehabilitation process in the expectations of producing more successful outcomes. Smith v. Alaska Pacific Environmental Services, AWCB Decision No. 07-0160 (June 14, 2007).  In your letter you misstate the intent of the Smith decision.  While it is understandable for the employer to express its opinion, the employer’s lack of cooperation in the reemployment process is disappointing.

In your letter to Ms. Cortis, you requested to be included in any contact between our office and Ms. Cortis.  In Rockney v. Boslough Construction Company, 115 P.3d 1240, 144 (Alaska 2005), the Supreme Court addressed the need for administrative efficiency and simplifying proceedings.  To grant your request would be burdensome to the administrative process and interject litigation where it does not belong.  The parties have the right to contact us with any questions they may have and be assured that we will perform our responsibilities in the same courteous manner we always have.

On October 23, 2007, the employer filed a petition with the Board challenging the RBA referral of the employee for a rehabilitation evaluation.
  It stated:


The employer hereby requests review of the October 19, 2007 referral of the employee for an eligibility evaluation by RBA Designee White.  Referral of the employee for an eligibility evaluation constitutes an abuse of discretion for the employee’s claim has been controverted in its entirety, on the basis that the employee’s condition did not arise within the course and scope of employment.  In referring the employee for an eligibility evaluation, the RBA Designee looked beyond the wording of the controversion and determined the validity of the course and scope defense.  The board, however, has previously determined that determining the course and scope defense is within its jurisdiction, not the jurisdiction of an  RBA Designee acting through a workers’ Compensation Technician.  See Smith v. Alaska Pacific Environmental Services, AWCB Decision No. 07-0160 (June 14, 2007) (…the RBA Designee does not have statutory authority to determine the compensability of injuries nor to rule on the types of defenses being raised by the employer); Snell v.  State of Alaska, AWCB Decision No. 01-0192 (September 20, 2002)(…the RBA lacks authority to review and interpret the meaning of various medical reports, pleadings and documents submitted by the parties regarding eligibility requests); Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021(January 31, 2003)(…the RBA does not have the statutory authority to determine the compensability of injuries…).

On November 5, 2007, another controversion was filed incorporating the controversion of September 11, 2007, and specifically asserting that all controversions had been reasonably based on fact and law.
  On November 5, 2007, the employer also filed its answer to the employee’s claim denying that there had been an unfair and frivolous controversion.

On December 21, 2007, PAC Zaporzan wrote to the rehabilitation specialist regarding the employee’s work status.  He anticipated that the employee would be able to return to work based on the left shoulder condition in August 2007, but noted the absence of follow up as the employee did not keep an appointment set for August 15, 2007, and had not been seen since by PAC Zaporzan.  He went on in his letter to decline to make a formal decision regarding the employee’s work status and duty and suggested a referral to a physiatrist such as Dr. Hadley for a continued work up and impairment rating.

By letter dated December 26, 2007, Faith White, the RBA Designee indicated that no decision could be made regarding the employee’s eligibility status without further documentation regarding permanent impairment , whether the employee would have the physical capacities that are less than the physical demands of any job held in the last ten years and whether the employer would be offering modified work within the employee’s predicted post-injury capacities.

On January 9, 2008, another controversion was filed by the employer.
  It referred to a “left shoulder(herniated disk).”  All benefits were controverted including unfair and frivolous controversion.  It incorporated the controversion of September 14, 2007. This controversion incorporated those previously filed with the Board.  It maintained that all benefits associated with the employee’s April 9, 2007 left shoulder injury were controverted as of August 20, 2007. The controversion also asserted that any benefits associated with any conditions other than the April 9, 2007 left shoulder injury were controverted as time barred under AS 23.30.100, and were determined by EME Swanson to be pre-existing and not work-related.

The employer contends that Ms. Stoll abused her discretion in referring the employee for an eligibility evaluation where to do so overstepped her jurisdiction and legal authority and amounted to an abuse of discretion.  The employer maintains that the referral can only be done by the RBA or his or her designee. The employer maintains that Ms. Stoll does not have the expertise to address the compensability issue.  The employer also maintains that its September 14, 2008 course and scope controversion addresses course and scope as to any condition other than the left shoulder condition which it claims, based on Dr. Swanson’s EME report, is a strain that has resolved. The employer also contends that while the employee missed 90 consecutive days of work, it was not due to the work injury.  Essentially, the employer maintains the employee only claimed the left shoulder strain was a work related condition and as this had resolved by the time of the August 20, 2007 Swanson report, the employer properly concluded that no benefits were due based on a “course and scope” defense.  On this basis, the employer claims the employee was not entitled to any evaluation because the only injury for which he had a claim had resolved.  Although the employee also had complaints about a cervical condition and left mild carpal tunnel, these were not the subject of any workers’ compensation claim, according to the employer.  In addition, the employer maintains that if the employee has continuing pain complaints, according to Dr. Swanson’s report, these complaints are not due to any work injury but rather to preexisting degenerative conditions.  The employer maintains that the employee was overpaid benefits and was paid more than he was entitled to and that the employee’s claimed disc bulging was not work related.

The employee complained at the hearing that he was unable to obtain medical care because of the distance between his village near Bethel and available medical facilities.  He maintains he cannot work due to a lifting restriction and asserts that he should be entitled to reemployment benefits.  He also requests a Second Independent Medical Evaluation (“SIME”).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REVIEW OF THE RBA DESIGNEE’S DETERMINATION

A.
Standard of Review
Under AS 23.30.041(d), the Board must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  An agency’s failure to properly apply the controlling law or a failure to exercise sound, reasonable, and legal discretion fall within the definition of “abuse of discretion.”
  

In the Alaska Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  AS 44.62.570 contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Applying a substantial evidence standard, the Alaska Supreme Court held a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

To aid the Board’s responsibility to determine whether an abuse of discretion has taken place, the Board may allow additional evidence into the record at the review hearing.  This practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, the Board reviews it, and the evidence before the RBA Designee, to assess whether the RBA Designee’s decision was supported by substantial evidence and therefore reasonable.  In the instant case, the parties entered no additional evidence into the record at the hearing.  Therefore, the Board must determine, based only upon a review of the evidence before the RBA Designee, if the RBA Designee’s decision was supported by substantial evidence.
  If, in light of all the evidence, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld.

B.
Entitlement to an Eligibility Evaluation for Reemployment Benefits
AS 23.30.041(c) provides, in pertinent part:  

If an employee suffers a compensable injury and, as a result of the injury, the employee totally unable, for 45 days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day.  If the employee is totally unable to return to the employee’s employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation.  The administrator may approve the request if the employee’s injury may permanently preclude the  employee's return to the employee's occupation at the time of injury.  If the employee is totally unable to return to the employer’s employment at the time of injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted…The administrator shall … select a rehabilitation specialist … to perform the eligibility evaluation. 

8 AAC 45.510(b) provides:

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with 

(1) an explanation of the unusual and extenuating circumstances, as defined in 
8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of injury; and 

(2) a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.

This employee stands at the initial stage in the reemployment process.  Whether the employee may actually be found eligible for reemployment benefits is not yet at issue.  We have long recognized there is a lower threshold to begin the reemployment process with an eligibility evaluation, than to actually be found eligible for reemployment benefits.
 

AS 23.30.041(c) requires the following: 1) a compensable injury, 2) a possibility that the injury may permanently preclude the employee from returning to his occupation at the time of injury, 
3) a request for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury, and 4) if notice is not given within 90 days, a determination by the RBA that the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request.  If the criteria of AS 23.30.041(c) are met, the statute requires the RBA to refer the employee for an evaluation.  8 AAC 45.510 provides additional guidance to the RBA when considering an employee’s written request for an eligibility evaluation.  Pursuant to 
8 AAC 45.510(b), the RBA considers a request for an eligibility evaluation only if the compensability of the injury has not been controverted, and the request is submitted with an explanation of unusual and extenuating circumstances, if needed, and a physician’s prediction that the injury may permanently preclude the employee from returning to his job at the time of injury.  

The employer argued that  RBA Technician Stoll  abused her discretion because compensability of the employee’s claim had been controverted at the time of her decision, based on medical evidence that the employee’s condition was not related to the work injury, and that his physical restrictions  were not related to the injury, but rather to a pre-existing condition, i.e. carpal tunnel or pre-existing arthritis.   The employer argued that the RBA Designee and/ or Ms. Stoll clearly abused her discretion in referring the employee for a reemployment benefits eligibility evaluation in light of her improper interpretation of the Swanson EME medical report,  which Ms. Stoll improperly found did not demonstrate a course and scope controversion.   The employer maintains that Ms. Stoll can only review the controversion and, as the September 11, 2007 controversion alleges a course and scope defense, Ms. Stoll exceeded her authority in determining the validity of the course and scope defense. 

The Board initially addressed the question of how litigation raised before the Board could affect the reemployment benefits evaluation process in our 1989 decision in Avessuk v. Arco Alaska, Inc.
  In Avessuk, the employee filed a report of injury claiming he had injured his knee.  The employer later filed a controversion notice denying all benefits under AS 23.30.022 based on a false statement by the employee concerning his knee on his pre-employment health questionnaire.  In its Answer, the employer denied the employee’s knee condition arose in the course and scope of employment.  The Board reversed the RBA decision to refer the employee for eligibility, allowing the parties to first litigate the compensability of the entire claim.  

In a later decision, Kinn v. Norcon, Inc.,
 the Board clarified that a controversion challenging compensability has to support a defense of work-relatedness of the claim.  Based on Kinn and Avessuk, the Board has consistently found that in order for an employer to have a valid controversion for purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.
  Based on the medical evidence in the employee’s file, the Board finds that the employee had a compensable injury based on his first visit to PAC Zaporzan on April 12, 2007.  The employee continued to be treated for various conditions including his left shoulder condition through the date of Dr. Swanson’s EME report.  Based on the continuing treatment rendered by PAC Zaporzan, the Board finds that the employee’s shoulder condition and perhaps his other complaints were compensable from the date of injury and at least until the September 11, 2007 controversion.  We find the employer’s arguments that the RBA Designee and Ms Stoll ruled that a valid controversion for purposes of 
AS 23.30.041(c) and 8 AAC 45.510(b) must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee's employment with the employer without merit.  We find the employer’s assertion fails to consider that the Alaska Supreme Court in both Rydwell v. Anchorage School District
 and in Konecky v. Camco Wireline,
 instructed the Board that the legislature intended the statutory scheme of AS 23.30.041 to reduce the use of vocational rehabilitation as a litigation tool and to speed up the vocational rehabilitation process in the expectation of producing more successful outcomes.  In Kinn v. Norcon, Inc.,
 based upon the Supreme Court’s rulings and instructions, the Board clarified that in order to paralyze the reemployment process, a controversion challenging “compensability” has to support a defense that the claim was not work-related.  The Board interprets this to mean  that in the instant case, the employee must be subject to the course and scope defense immediately after the employer discovers the injury, not after treatment has been rendered which allegedly results in the condition becoming medically stable.

We recognize that the RBA Designee does not have statutory authority to determine the compensability of injuries nor to rule on, the types of defenses being raised by the employer in the instant case.  We find that the employer ‘s argument that the RBA is bound by what the employer states in its controversion to be disengenious.  In the instant case, the Board finds that the employee was injured at work on April 7, 2007, and thereafter the employer paid medical and timeloss benefits.  We find the employer is raising no evidence in the record to indicate the injury or its aggravation did not arise within the course and scope of the employee’s work.  We find that the employer, in fact, acknowledges the employee sustained a work-related injury.  The Board finds that it was only after Dr. Swanson’s August 20, 2007 EME report was issued did the employer purport to raise a “course and scope” defense albeit in the form of the wording of its September 11, 2007 controversion.  We find that it is inappropriate for the employer to raise a “course and scope” defense after having paid benefits and after conceding that the employee suffered a work related injury.    We find the controversion alleging a “course and scope” defense under the circumstances of this case do not constitute a defense that the employee did not sustain injury within the course and scope of his employment with the employer.  
In the instant matter, we find the employer initially accepted the compensability of the employee’s injury and provided benefits.  The RBA Designee identified PAC Zaporzan’s  restriction of the employee from his work and recommendation for rehabilitation as the basis for the employee's request for an evaluation more than 90 days after the injury.

Based upon the Board’s independent review of the entire record in this matter, we find substantial evidence in the record supports the RBA Designee’s decision, as carried out by Ms. Stoll, to refer the employee for a reemployment benefits eligibility evaluation under 
AS 23.30.041(c).  The Board rejects the claims by the employer that Ms. Stoll lacks the authority to act in this matter where it is clear that her actions were under the guidance and direction of the RBA Designee, Ms. White.

We find that after accepting an injury as compensable, for the employer to later raise a course and scope defense in its controversion would defeat the intent of Alaska Supreme Court precedents emphasizing an expeditious vocational rehabilitation process and avoidance of use of vocational rehabilitation as a litigation tool.  We find neither the RBA Designee nor Ms. Stoll misapplied 
8 AAC 45.510(b).  The Board finds that the employee’s claim was compensable at least for the period from the date of injury until the September 11, 2007 controversion.  The Board finds that the actions of Mr. Stoll in referring this matter for an eligibility evaluation were made under the direction or the RBA Designee, Faith White. We find the RBA Designee's decision, made through Ms. Stoll, the RBA Technician, to refer the employee for an eligibility evaluation was not arbitrary, capricious or manifestly unreasonable.  We conclude that neither the RBA Designee nor Ms. Stoll abused her discretion.  Accordingly, we shall deny and dismiss the employer's petition.

II.  HEARING ISSUES

During the course of the hearing, the employee raised various complaints about his claim.  He complained that he could get transportation for the EME but not for his medical care.  He also complained about continuing problems with his left shoulder.  The Board notes that he has not filed a workers’ compensation claim for his cervical condition or his carpal tunnel or for numbness in his left thumb, index and long fingers.  His report of injury only refers to the left shoulder.  Under these circumstances, the employee should consult with a workers’ compensation technician who will provide information regarding how the employee can pursue any rights he may have under the Alaska Workers’ Compensation Act  for other body parts injured in the April 9, 2007 incident as well as requesting medical and other benefits available to him under the Act, including medical transportation benefits.  It is also noted that the employee has diagnosed cervical problems, which should also be included on the workers’ compensation claim.  The employee also requested a SIME.  The Board will remand these issues for further prehearing conference.


ORDER
1. Pursuant to 8 AAC 45.510, the employer has not controverted the employee’s benefits based on a course and scope defense.

2.         We conclude neither the RBA Designee, nor RBA Technician,  Ms. Stoll, abused their   discretion.  Accordingly, the Board shall deny and dismiss the employer's petition.

3.         The prehearing conference officer is directed to assist the employee in modifying his claim to reflect all of his injured body parts and all of the relief to which he may be entitled under the Act as well as the employee’s request for additional medical treatment and an SIME.

Dated at Anchorage, Alaska, on March 4, 2008.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128. 

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JACK D. CAREY, Employee / Applicant, v.  NATIVE VILLAGE OF KWINHAGAK & CITY OF QUINHAGAK, employers, and ALASKA NATIONAL INSURANCE COMPANY,  insurer / defendants; Case No.  200704727; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 4, 2008.






Jean Sullivan, Clerk
�








� April 10, 2007 report of occupational injury or illness.


� October 11, 2007 workers’ compensation claim.  


� April 27, 2007, May 25, 2007 and September 11, 2007 compensation reports.


� April 12, 2007 Zaporzan report.


� May 14, 2007 Zaporzan report.


� May 21, 2007 cervical spine MRI read by Christopher Kottra, M.D.


� May 29, 2007 Zaporzan report.


� June 29, 2007 Zaporzan note. 


� August 20, 2007 Swanson report.


� Id., at 14.


� Id., at 15.


� September 11, 2007 controversion.  Apparently this controversion was not received by the Board.


� October 11, 2007 workers’ compensation claim.


� October 15, 2007 referral for eligibility evaluation.


� October 16, 2007 Hennemann-Cortis  letter.


� October 16, 2007 Hennemann-Stoll letter.


� October 19, 2007 White letter.


� October 23, 2007 petition.


� November 5, 2007 controversion.


� November 5, 2007 answer.


� December 21, 2007 Zaporzan letter.


� December 26, 2007 White letter.


� January 9, 2008 controversion.


� Id.


� 700 P.2d 1295, 1297 (Alaska 1985).


� Id. at 1297; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  


� See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).  


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


� See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).


� Miller at 1049.


� See, e.g., Vitek v. Inlet Fisheries, Inc., AWCB Decision No. 99-0010 (January 15, 1999); Helveston v. Federal Express Corp., AWCB Decision No. 02-0018 (January 1, 2002); Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003);  Grieve v. Northern Truck Center, AWCB Decision No. 06-0303 (November 9, 2006).


� AWCB Decision No. 89-0215 (August 18, 1989).


� AWCB Decision No. 99-0041 (March 1, 1999).


� See, e.g., Snell, AWCB Decision No. 02-0192 (September 20, 2002); Corneliussen v. Nabor Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003); Grieve v. Northern Truck Center, AWCB Decision No. 06-0303 (November 9, 2006).


� 864 P.2d 526 (Alaska 1993).


� 920 P.2d 227 (Alaska 1996).


� AWCB Decision No. 99-0041 (March 1, 1999).


� See October 19, 2007 RBA Designee White letter.  The Board takes administrative notice that at the time Ms. Stoll was assisting the RBA Designee, the Rehabilitation Section was extremely short staffed, with two vacant positions.





