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	BRADFORD T. WILSON, 

                                   Employee, 

                                      Applicant,

                                      v. 
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                                   Employer,
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	FINAL DECISION AND ORDER

AWCB Case No.  200709372
AWCB Decision No.  08-0043
Filed with AWCB Anchorage, Alaska

on March  5, 2008


On February 6, 2008, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for a compensation rate adjustment in Anchorage, Alaska.  The employee appeared and represented himself at hearing.   Legal Assistant Steve Nelson represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on February 6, 2008.


ISSUE
Is the employee entitled to a compensation rate adjustment under AS 23.30.220?


SUMMARY OF THE EVIDENCE
I. WORK INJURY AND MEDICAL HISTORY

The employee injured his back while working for employer lifting and carrying carpet on or around June 12, 2007, in Dead Horse, Alaska, and resetting a toilet at a job site in Anchorage a few days later on or around June 20, 2007.
  The employee suffered from low back pain from June 12, 2007 until the June 20, 2007 incident, when he felt a strange, painful sensation in his back, like “a balloon bursting.”  On June 27, 2007, the employee experienced “extreme pain in his right leg from the hip to the knee” so that he could barely walk.
  

On June 28, 2007, the employee consulted with his boss, and was advised to see a chiropractor.
  On this same date, the employee filed a Report of Occupational Injury or Illness.
  The employee saw chiropractor, Samuel Rose, D.C., on June 28th and 29th, and felt better after the treatments, but the pain returned after a short time.
  On June 30, 2007, the employee awoke in extreme pain, so that afternoon he saw Noah Laufer, M.D., at Medical Park Family Care, Inc., who was covering for the employee’s doctor, Michael Reeves, M.D.
  Dr. Laufer  prescribed pain medication
 and ordered a lumbar spine Magnetic Resonance Imaging (“MRI”) study.  The lumbar spine MRI was performed on July 3, 2007, and interpreted as follows:  1) dessication of disc material with disc space narrowing and chronic endplate changes at S-1; 2) mild diffuse annular bulging without causing mass effect on the adjacent neural elements at S-1; 3) protrusion
 extending into the left L4-5 neural foramen, maybe causing mild mass effect on the intracanalicular left L4 nerve; and 4) facet degenerative changes bilaterally at S-1.
  

On July 11, 2007, the employee saw Sean Taylor, M.D., at the Alaska Spine Institute.  Dr. Taylor restricted the employee to sedentary office work.
  On July 27, 2007, the employee began physical therapy with Linda Sheppard, P.T., at Chugach Physical Therapy, on referral from Dr. Reeves.
  The employee underwent a course of physical therapy and Ms. Sheppard noted on September 13, 2007, that the employee’s symptoms were resolving.
  

On August 2, 2007, the employee filed a Workers’ Compensation Claim requesting an adjustment of his compensation rate due to unfairness.
  With regard to this claim, the employee filed an affidavit of readiness for hearing on August 30, 2007.
  The employer’s answer filed on September 17, 2007, opposed the employee’s request for a compensation rate adjustment.

On September 18, 2007, the employee saw Edward Voke, M.D., of Orthopedic Physicians Anchorage.  Dr. Voke reviewed the MRI and noted that while the disc changes at L4-L5 were on the left side, the patient’s symptoms were on the right side.  Dr. Voke made a diagnosis of degenerative disc disease of the lumbosacral spine.  He opined the employee had a traction injury, mostly involving the L4 or L5 nerve root on the right side.  Dr. Voke explained to the employee that he most likely had a swollen nerve in the right lumbar area and/or facet joint and that the situation was subsiding.  Dr. Voke indicated the employee’s condition was caused directly by his industrial injury, but that surgery was not indicated, as the employee was not incapacitated.  Dr. Voke prescribed another six weeks of physical therapy and indicated the employee would not be ready to return to work as carpet layer for at least six weeks.
  

On October 2, 2007, the employee saw Derek Hagen, D.O., of Healthworks Medical Group.  
Dr. Hagen diagnosed discogenic lower back pain with bilateral lower extremity radiculopathy, and opined the employee could return to work as of October 3, 2007, with restrictions on overhead work, stooping, bending, kneeling, squatting, lifting, and climbing.
  

On November 13, 2007, physical therapist Ms. Sheppard reported the employee was progressing toward work, but was still sensitive to 20 pound repetitive lifting compression and rotational trunk activities.
  On this same day, Dr. Hagen released the employee to work without restrictions.
  On November 15, 2007, Ms. Sheppard discontinued the employee’s physical therapy as the employee’s goal of returning to work had been met.

At the employer’s request, the employee was evaluated by Dr. Yodlowski, on December 5, 2007.  Dr. Yodlowski opined that the employee’s combined work activities, rather than one specific episode, were the substantial cause of the employee’s lumbosacral sprain / strain and exacerbation of pain from the employee’s degenerative lumbosacral spine disease.  Dr. Yodlowski further opined that the sprain / strain injury was resolved.  Further, he indicated the employee presented in a very straightforward manner and there was no evidence of symptom magnification.

On January 24, 2008, Dr. Hagen indicated that the employee had been under Dr. Hagen’s care for lower back pain with radicular symptoms to his lower extremities.  Dr. Hagen reported the employee had gone through rehabilitation with physical therapy and that his symptoms had improved.  However, Dr. Hagen found the employee’s prognosis was poor based upon the results of an MRI of the employee’s lumbar spine and observation of the employee’s progress through the recovery process.  Dr. Hagen noted that the employee’s cigarette smoking exacerbates the employee’s condition and advised the employee to discontinue tobacco use, which would thereby alleviate that debilitating factor in the employee’s recovery.  Dr. Hagen further advised the employee to pursue less physical work and some other type of occupation due to progressive low back pain and deteriorating musculoskeletal function.

II.  EMPLOYEE’S EARNINGS HISTORY

In 2006, the employee’s total earnings were $30,331.39.
  In 2005, the employee’s total earnings were $44,687.00, based upon payroll earnings of $12,000.00 and corporate profits of $32,687.00.
  While working for the employer, the employee’s pay stub for the pay period ending January 20, 2008, indicates the employee was paid $30.00 for regular hours, $45.00 for overtime hours, and $39.26 for hours worked under Davis Bacon wages.

III. FEBRUARY 6, 2008 HEARING

A.  Testimony and Arguments of the Employee

The employee testified he felt the work injuries that he suffered were catastrophic.  The employee testified that although he returned to work, he was having trouble.  He testified he has received a lot of assistance on the job, but he continued to have symptoms, particularly sciatica.

The employee offered his version of what he viewed as errors in the employer’s hearing brief.  To clarify his version of the facts, he testified as follows: 1) The date he first saw Sean Taylor, M.D., was July 11, 2007, not June 27, 2007, as stated in the employer’s hearing brief;
  2) The employer failed to include his June 28th and June 29th visits to the chiropractor;
 3) The employer failed to note that in its narrative of the July 3, 2007 MRI report, that the disc protrusion is described as small to moderate in size, perhaps leading to minimization of the injury;
 4) The employee had bilateral lower extremity radiculopathy, which was noted in the October 2, 2007 Treating Physician’s Progress Report by Derek Hagen, D.O.,
 not just left sided radiculopathy, as noted in the September 18, 2007 clinic note of Edward Voke, M.D,
  and quoted in employer’s hearing brief;
  5) When Dr. Yodlowski opined the employee could return to work without restriction on November 13, 2007,
 he told the employee that he was educated enough and old enough now to go back into the workplace and exercise sufficient caution to avoid further aggravation of his injury; and 6) He is not medically stable as stated in the employer’s hearing brief.
  The employee testified he was doing well during the time he saw Dr. Yodlowski, but that subsequently his condition worsened.
The employee testified his compensation rate should be adjusted as it was prejudicial and not fair.  He testified he was making a lot more money on a weekly basis for his entire time of employment with the employer than is reflected in his current compensation rate under the statute, which considers he is an hourly worker, and calculates his current compensation rate based upon his highest year of earnings in the two calendar years preceding his injury.  The employee testified the statute lent itself to being prejudicial it situations such as his.

In response to our questions posed at hearing, the employee testified that he received an hourly wage and that he did sometimes work overtime, for which he was paid time and a half.  He testified that when he commenced working for the employer when working overtime, on a regular basis, the overtime was not reflected on his paycheck.  He further testified that since his employer did not want to pay him time and a half for overtime during the early part of his employment, the employer paid him in cash for his overtime hours.  Hence, he testified, the cash payments are not reflected in the pay stubs.  The employee also testified that currently the overtime he works is reflected in his pay stubs, and that he is not paid cash anymore.  

He confirmed that he is an hourly employee, whose compensation rate is appropriately calculated under AS 23.30.220(4).  However, the employee testified that his compensation rate at the prior version of the statute, using the 13 week system,
 would have fairly reflected his earnings during his disability and he would not have had to request a compensation rate adjustment.  The employee testified he hoped to obtain an opinion from the Board regarding whether the statute was fair or unfair, so that he could add that to his arguments if he needed to appeal the Board’s determination on his claim for a compensation rate adjustment.  

The employee further argued that the statute is wrong.  He testified he did legislative research to educate himself about how the current version of the statute was developed and how it may be wrong.  In his research he found out the current version of the statute was a part of SB 130, passed in the 24th legislature.  The employee testified he discovered, to his surprise, the change in the law concerning spendable weekly wages came through the Labor and Commerce Committee of the House, chaired by Tom Anderson.  Further, his research revealed another member of the Labor and Commerce Committee was Pete Kott.  He stated, “[H]ere these guys are going to jail for corruption, and here I am being affected by it.”  He said he felt perhaps the legislation was tainted and he testified he intends to write his legislators and the Governor regarding the unfair results of the application of the current statute in determining compensation rates for injured workers.

The employee also testified it is unfair that the employers paid their premiums for workers’ compensation insurance based on the current payroll, yet the employees’ compensation rate benefits are based on historical data.  He discussed the method by which workers’ compensation insurance companies calculate their premiums and maintained it is unfair that insurance is offered to employers based upon a premium calculated upon the basis of an audit of the employer’s current payroll, yet indemnity is calculated at an hourly wage much less than that used to calculate the premium.  In his case, he testified he earned $30.00 an hour at his job at the time of injury, yet his benefits were based on past wages when he was not working for his current employer and was paid considerably less.  He asserted the insurance companies are reaping unfair profits at the expense of the employer and worker, by paying compensation rates that are much less than what accurately reflects the employee’s earnings at the time of injury and much less than the wages upon which the employer’s premium has been calculated.  He contends this has led to a social wrong.  The employee further asserted the statute promotes corporate greed and unfair profits.  The employee requested if the Board agrees with his arguments, that our decision and order reflect our finding that the compensation rate is not based on an accurate reflection of his earnings at the time of his disability so that he can appeal this for a determination that the statute is unconstitutional.

B.  Arguments of the Employer

The employer maintains the employee was an hourly employee.  Further, the employer contends that the parties agreed at the October 8, 2007 pre-hearing conference that the employer had calculated the compensation rate correctly based on the earnings information the employee supplied.
  The employer asserts that the employee agreed the earnings were accurate; that is, his earnings of $44,687.00 in 2005 were the greater of the two years and 1/50th of this amount equals $893.74, applying this amount to the rate tables, equals a compensation rate of $599.17, as the employee is married with two dependents. 

The employer contends the employee has a heavy burden to challenge application of the current statute, AS 23.30.220, in calculating the employee’s compensation rate.  The employer points out that the Alaska Supreme Court has held that the Board must apply the provision of AS 23.30.220 that most closely fits the earnings fact pattern in any given claim.  As the employee does not dispute he was an hourly employee at the time of his injury, the employer asserts that the version of 
AS 23.30.220 after the November 2005 changes to the statute was properly applied in the employee’s case.  The employer argued that the Board should follow its prior decisions to decide that the employer had correctly calculated employee’s compensation rate based on the law in effect at the time of injury.  In support of this argument, the employer draws the Board’s attention to Booth v. Exxon Mobil Corporation,
 Fleetwood v. Interstate Brands Corp.,
 LaFleur v. Simard Automotive,
 Cross v. Neeser Construction,
 Tucker v. Sunshine Services,
 and Jones v. Baxter Construction.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
In the instant matter, we find the employee was injured at work on or about June 20, 2007 and June 27, 2007, and that he reported these two injuries on June 28, 2007.  Based upon the employee’s pay stubs from the employer and the employee’s testimony, we find the employee was paid on an hourly basis.  For workers paid on an hourly basis, AS 23.30.220(a)(4), effective November 7, 2005, provides, in relevant part:

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows:

. . .

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

. . . 

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to provided compensation calculated from an accurate prediction of what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc.,
 the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared a former version of AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, creating several options for calculating compensation rates for injured workers.  In Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading together Dougan and Justice, in Flowline v. Brennan,
 the Alaska Supreme Court held the Board must apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.  The parties must provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.
 

In the instant case, the employee has requested a compensation rate adjustment, asserting that the compensation rate calculated under AS 23.30.220(a)(4) does not accurately reflect his demonstrated earnings at the time of his injury.  The employer, on the other hand, asserts that the employee earned his wages on an hourly basis and the Board is required to apply the provisions of 
AS 23.30.220 that most closely fit the employee’s earning fact pattern.  The employer argues proper calculation of the employee’s compensation rate is derived from application of the statutory formula of AS 23.30.220(a)(4). 

Based upon the directive from the Alaska Supreme Court, in considering the various provisions of AS 23.30.220, we find the provision of AS 23.30.220 that most closely fits the employee’s earnings fact-pattern in the instant matter is AS 23.30.220(a)(4).  We find the employee’s earnings with the employer were calculated on an hourly basis and that AS 23.30.220(a)(4) is the provision that most accurately fits the employee’s earning fact pattern.  Upon application of AS 23.30.220(a)(4) to determine the employee’s compensation rate, we find the employee’s 2005 annual earnings totaled $44,687.00; and his 2006 annual earnings were $30,331.39.  Applying AS 23.30.220(a)(4) to the employee’s 2006 earnings results in gross weekly earnings of $893.74 which, in turn, produces a weekly compensation rate of $599.17.  The employer’s calculation of the weekly TTD rate clearly gave the employee the benefit of using wages from 2006, as this was the total calendar wage most advantageous to the employee.  We find the adjuster correctly applied the facts of this case to arrive at AS 23.30.220(a)(4), the statutory formula used to calculate the employee’s weekly compensation rate. 

In the instant matter, however, the Board is persuaded by the employee’s arguments that his compensation rate calculated pursuant to his earnings of past calendar years, does not accurately reflect his earnings at the time of his disability based upon his work related injury.  The Board has considered similar arguments from other claimants.
  In the instant matter, we find the employee had a significantly higher course of earnings at the time of his injury in November 2007, than in either 2005 or 2006.  Further, we find that the employee’s compensation rate as calculated under the statutory formula of AS 23.30.220(a)(4), is not based on an accurate or be a rational prediction of the employee's potential earnings during his period of disability; however, the Board is bound by the statute.  The employee appears to be asserting that application of AS 23.30.220 is unconstitutional; however, the Board does not have jurisdiction to make a determination regarding the constitutionality of the statute.  In the instant matter, despite our concerns, we are without jurisdiction to determine that the employee’s demonstrated earning pattern is not reflected in the statutory application of AS 23.30.220(a)(4).  Therefore, we reluctantly conclude we must deny the employee’s claim for a compensation rate adjustment.

ORDER
The employee’s claim for a compensation rate adjustment pursuant to AS 23.30.220 is denied and dismissed.

Dated at Anchorage, Alaska on March 5, 2008.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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