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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DIANA P. BOWLES, 

                                                   Employee, 

                                                   v. 

INLET TOWERS SUITES,

                                                  Employer,

                                                   and 

FIREMAN’S FUND INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200012880
AWCB Decision No.  08-0051
Filed with AWCB Anchorage, Alaska

on March 20, 2008


On February 19, 2008, in Anchorage, Alaska, we heard the employer’s Petition Appealing the Board Designee’s denial of the employer’s petition to compel the employee to sign releases.  Attorney Krista Schwarting represented the employer and insurer (“employer”).  The employee appeared at the hearing by telephone and represented herself.  We closed the record at the conclusion of the hearing on February 19, 2008.

ISSUE

Did the Board Designee abuse her discretion in denying the employer’s petition to compel the employee to sign releases?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

We here briefly summarize only those records and documents relevant to the narrow issue before us.  On June 1, 2000, the employee was alone at night at work in her job at the front desk of the employer’s hotel when it was robbed at gunpoint.  The employee filed a Report of Occupational Injury or Illness (“ROI”) on July 10, 2000 in which she stated she was suffering from Post Traumatic Stress Disorder (“PTSD”) and depression resulting from the armed robbery at work.

The employee initially sought medical care from Laurie Huffman, M.S., whom she saw on June 28, 2000 and July 5, 2000.
  It was Ms. Huffman who made the diagnoses of PTSD and depression.
  On July 26, 2000, Ms. Huffman stated that the employee would be off work for at least two months.
  While undergoing treatment with Ms. Huffman, the employee was also treated by Katherine Barrett, ARNP, for medication management.
  The employee was prescribed Paxil, an antidepressant, and Ativan, an anxiolytic.
  

At the employer’s request, the employee was evaluated by James Robinson, M.D., Ph.D., of Medical Evaluations Alaska, on August 19, 2000.
  Dr. Robinson diagnosed the employee as suffering from PTSD and major depressive episode.
  He opined that the employee needed aggressive treatment for depression under the case of a psychiatrist rather than a nurse practitioner.
  Dr.  Robinson also stated he thought the employee had not reached pre-injury status as of August 19, 2000, but he anticipated that she would reach medical stability in 3 to 6 months.
  

Ms. Huffman referred the employee to Lois Michaud, Ph.D., for a psychological assessment, which was performed on January 24, 2001.  Dr. Michaud found that the employee denied any clinical symptoms or distress at the evaluation and diagnosed the employee with narcissistic personality disorder with histrionic features.
  However, in a May 15, 2001 letter to Terry Stoddard of Fireman’s Fund, Dr. Michaud explained that the employee completed the January 24, 2001 assessment while in a state of denial regarding her clinical symptoms, “possibly dissociative at the time.”
  Dr. Michaud indicated in the letter that subsequently it had become clear the employee suffered trauma symptoms as a result of the work injury, with the symptoms becoming exacerbated as the anniversary of the trauma approached.

Ms. Huffman thought the employee was close to medical stability in early March of 2001, but the employee suffered increased symptoms of PTSD and depression in early April, 2001.
 The employee continued her treatment with Ms. Huffman until April 25, 2001, when Ms. Huffman closed the case with the recommendation that the employee continue treatment at Anchorage Primary Care Center with Ms. Barrett and also with Dr. Michaud for psychotherapy.
  

At the employer’s request, the employee was seen by Michael Rose, Ph.D., a clinical psychologist, on September 15, 2001.
  Dr. Rose diagnosed the employee with dysthymic disorder and chronic PTSD, both of which he stated were work-related.
  He also made a provisional diagnosis of borderline personality disorder (“BPD”), which he stated was aggravated but not caused by the work injury.
  Dr. Rose stated that the employee’s prolonged length of treatment and her relapse suggested the co-morbidity of other mental disorders were complicating her recovery from PTSD and depressive features.
  Dr. Rose stated he did not think the employee had not reached her pre-injury psychological status.
  He stated that the employee’s records indicated she was close to her pre-incident status at the time she finished her treatment with Laurie Huffman, M.S., who used directive, action-oriented, well-structured, cognitive-behavioral approaches rather than insight-oriented approaches.
 He opined the employee would probably best be treated with a cognitive-behavioral approach with 6-10 sessions over two to three months.
  Finally, Dr. Rose stated his opinion that it would be unwise for the employee to return to work as a hotel front desk auditor, as there was a significant probability that “PTSD symptoms would return and increase in intensity, frequency and duration.”

On November 23, 2001, Dr. Michaud responded to Dr. Rose’s assessment, explaining that the employee had decompensated to the point of being hospitalized in the face of the trauma anniversary and that short-term therapy as recommended by Dr. Rose does not take into account the customary cycles of trauma recovery.
  On March 25, 2002, Dr. Michaud stated that the employee would not be able to return to hotel/front desk night auditor work and suggested training to gain accounting skills.
  On May 2, 2002, Dr. Michaud opined that the employee had reached medical stability and could begin to transition back into the workforce in a position that did not require public contact, nighttime work, or work that might expose her to personal safety risks.

At the employer’s request, the employee was evaluated by Dr. Rose on June 3, 2002, for a permanent partial impairment rating (“PPI”).
  Dr. Rose rated the employee as having a moderate impairment of her social functioning and mild impairment of her concentration and adaptation as a result of her work injury.
  Subsequently, Dr. Rose rated the employee’s PPI at 2%.

In August of 2002, the employee moved with her younger brother, her father, and her father’s significant other to Sterling, Alaska.  On October 13, 2002, the employee was seen at the emergency department (“ER”) of Central Peninsula General Hospital (“CPGH”) for altered mental status and agitation.
  The employee admitted that she had engaged in substance abuse in the form of crack cocaine and marijuana.
  She was seen at the CPGH ER again on October 21, 2002, for anxiety.
  On October 22, 2002, the employee was seen by Janet Randa, ANP, at the Family Behavioral Health Center (“FBHC”), who made a diagnosis of chronic PTSD, and panic disorder with agoraphobia.
  Thereafter, the employee was followed by Ms. Randa for medication management and Kristy Sellers, Ph.D., for psychotherapy.  

On December 23, 2002, the employee was again seen at the CPGH ER for an anxiety attack.
  On January 9, 2003, the employee was seen again at the CPGH ER after she pulled out a pocket knife and lunged at her counselor, Dr. Sellers, with the knife, missing her neck by about six inches.
  The employee stated she was not trying to hurt Dr. Sellers, but to send the message that Dr. Sellers was not safe and needed to be ready to defend herself from violent patients.
  The employee was sent to Alaska Psychiatric Institute (“API”) and admitted there on January 9, 2003.  At API, the employee was diagnosed with Bipolar II Disorder, PTSD, and polysubstance dependence.
  The employee was discharged on January 24, 2003, with the prescription medications Zyprexa, an antipsychotic, Eskalith CR, or lithium, and Paxil.
  

After being discharged from API, the employee was seen by Matthew Dammeyer, Ph.D., who diagnosed her with Cyclothymic Disorder, rather than Bipolar II Disorder, Cannabis Dependence, and Personality Disorder NOS with narcissistic and histrionic features.
  The employee was subsequently treated by Dr. Dammeyer, Kevin Hamman, case manger, and Tammy Reeves, M.S.
  On May 13, 2003, the employee underwent a psychiatric evaluation and was diagnosed with Mood Disorder, NOS, PTSD, in remission, and Cannabis dependence.
  The employee continued with treatment at the Central Peninsula Counseling Services in 2003.
  

The employee had two more admissions to API.  On February 28, 2004, the employee was admitted to API.
  She was discharged on March 3, 2004.
  On March 26, 2005, the employee was again admitted to API, at her request, for stabilization of her bipolar disorder.
  She was discharged on March 29, 2005.

On April 14, 2005, the employee was evaluated by Janet Randa, ANP.
  The employee related to Ms. Randa that she had been working at the Kenai Senior Center since October of 2004 and that she was currently both engaged to be married and pregnant.
   The employee had her baby in October of 2005.
  During her November 29, 2005, session with Janet Randa, ANP, the employee revealed she continued to use marijuana to manage her anxiety, and stated she was not willing to take a medication such as Buspar or Lexapro for her anxiety.
  The employee requested a prescription for Xanax to manage her anxiety until she discovered a regular source for marijuana again, but this request was denied by Ms. Randa.

At the employer’s request, the employee went to an employer’s medical exam (“EME”) with Dr. Rose on November 7, 2005.  However, when the employee found that Dr. Rose would be conducting a PPI rating and that her husband could not accompany her during the testing, the employee refused to participate in the evaluation.

The employee continued to receive treatment at Central Peninsula Counseling Services in 2005 and 2006.
  According to the employer’s brief, the final treatment record in their possession is from the December 29, 2006, Physician’s Report, in which ANP Evelyn Clough planned weekly sessions of therapy, but noted she would discharge the employee if she did not attend more regularly.

The employer requested that the employee attend an EME by David Glass, M.D., on August 24, 2007.
  The employee did not attend the evaluation, but Dr. Glass performed a medical record review at the employer’s request.
  Based on this record review, Dr. Glass diagnosed the employee with Cannabis Dependence, Bipolar II Disorder, probably pre-existing, and Personality Disorder.
  Dr. Glass did not think that the employee was suffering from PTSD.
   Dr. Glass opined that none of the employee’s psychiatric diagnoses were caused or worsened by the June 1, 2000 work incident and that any symptomatology directly related to the work incident was resolved by November 1, 2000.
  Dr Glass stated that the employee used the June 1, 2000 robbery incident, subconsciously, and most likely with some conscious intent, as a way of manipulating others and obtaining entitlement.
  Dr. Glass rated the employee’s PPI at 0%.

The employer continued to pay medical benefits to the employee.
  To determine the employee’s current medical status and whether she was working for another employer, the employer sent the employee a set of releases on June 29, 2007.
  Although the employee’s father signed for the releases on July 2, 2007, the employee never signed and returned the releases.
  On July 20, 2007, the employer then filed a petition to compel the employee to sign the releases.
  The employer also requested a prehearing conference to address the issues, which the Board set for August 28, 2007.
  The employer also scheduled an EME with Dr. Glass on August 24, 2007.
  The employee was sent a certified notification letter concerning the EME, for which she signed.
  On August 10, 2007, the travel arrangements and a per diem check were sent to the employee by certified mail and her father signed the receipt.
  However, the employee did not attend the EME, and the employer filed a petition to compel attendance at an in-person EME as well as a petition to recoup $1,030, the expenses associated with the EME the employee did not attend.
  

The employer also filed controversions of all benefits on July 20, 2007, based on the failure to sign releases, and on August 28, 2007, based on the failure to attend the EME.
  On November 7, 2007, the employer filed a petition to dismiss the employee’s claim
 and also filed notices controverting timeloss, vocation rehabilitation, medical and PPI benefits, asserting the employee’s current condition did not arise in the course and scope of her work, based on Dr. Glass’ report of his record review dated September 3, 2007.
  

During a prehearing conference held on August 28, 2007, the Board Designee reviewed the employer’s petition to compel the employee to sign the releases.  The prehearing conference summary was issued on December 26, 2007, and states:

Issues:

The prehearing chair heard the petition of the Employer dated July 20, 2008 for an order compelling the employee to sign releases.  

1.              Should the employee be ordered to sign the employer's information releases?  AS 23.30.107 and/or 8 AAC 45.095?
Employee’s argument

The employee did not file an answer nor did she appear at the prehearing.

Employer’s argument:
The Employer filed a petition requesting the employee be compelled to sign releases sent to her on June 29, 2007.  Copies of the releases were not filed with the Board.  (Emphasis added).

 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
 

In Coleen Granus vs. William P. Fell, DDS, AWCB Decision 99-0016 (Granus), the Alaska Workers’ Compensation Board (Board) set forth guidelines for discovery which are applicable in the instant case.  The Board found that:  

 

“The Board has wide latitude to conduct its investigations, inquiries and hearings in the manner which best ascertains the rights of the parties.  We have consistently construed our statutes and regulations to favor liberal discovery.  Process and procedure under the Act shall be as summary and simple as possible.  Because the Act does not permit the parties to engage in formal discovery proceedings, unless a written claim for benefits is filed under 8 AAC 45.050(b), we must not unduly circumscribe the availability or effectiveness of less intrusive and litigious discovery procedures, such as information releases.  We have long recognized record releases are an important means by which an employer can investigate a claim.”
 
The duty to ensure a speedy and economical remedy under the Alaska Worker’s Compensation Act (the Act) requires the discovery process to move quickly.   Informal discovery such as signing releases assists in the speedy resolution of claims.  Voluntary cooperation in the discovery process is encouraged.  Prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the intent of the Act to provide a speedy remedy to injured workers and demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, results in needless claim administration and excessive litigation costs.  To assist in this regard, statutes and regulations have been promulgated which requires the disclosure of information and provides a process by which disputes are to be resolved.
 
Statutory and Regulatory Authority
The statutes and regulations guiding the Board Designee in rendering discovery decisions need to be identified.  In addition, a determination of whether Board Designee, as prehearing conference chair, has the power to order discovery including whether the Employee can be compelled to release all information within the terms of Employer's proposed releases must be made.  
 
The Board has long interpreted AS 23.30.005(h) as empowering it to order a party to release and produce records "that relate to questions in dispute."  Additional authority to order a party to release information is set forth, not only in specific statutes, but in the broad powers to best ascertain and protect the rights of the parties under AS 23.30.135(a) and AS 23.30.155(h).
 
Central to most workers' compensation proceedings are the questions of the cause, nature, and/or extent of Employee's injury.  In the typical case, medical records and doctors' reports are the most relevant and probative evidence on these issues.  To ensure the Board and parties have ready access to such evidence, the legislature abrogated the physician‑patient privilege as to "facts relative to the injury or claim" in a workers' compensation proceeding.
 
The Act provides a simple expedient mechanism to secure relevant medical evidence.  It expressly imposed a statutory duty on employees to release relevant medical information.  AS 23.30.107(a) provides:

 
“Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury. The request must include notice of the employee's right to file a petition for a protective order with the board and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.”

 
In Granus, the Board defined the term “relative” as set forth in AS 23.30.107(a) as follows:  
 
“We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  Civil Rule 26(b)(1) governs the general scope of discovery in civil actions and provides in pertinent part, "[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action . . . The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence." (Emphasis added)
 
We find the definition of "relevant" for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases "relative to employee's injury" and "that relate to questions in dispute" used in AS 23.30.107(a) and AS 23.30.005(h), respectively.  The Civil Rules favor liberal and wide‑ranging discovery.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
 
To be admissible at hearing, evidence must be "relevant."  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).”
 
Several types of releases presented to the Employee in workers’ compensation claims request records other than medical or vocational rehabilitation records.  AS 23.30.107 is only applicable to medical and vocational rehabilitation releases.  8 AAC 45.095 provides Employee with a quick and summary procedure to test whether this other information is discoverable or warrants protection from disclosure.  8 AAC 45.095, states:
 
(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 10 days after receipt of the request, petition for a prehearing under 8 AAC 45.065.
 
(b) If after a prehearing the board determines that information sought from the employee is not relevant to the injury which is the subject of the claim, a protective order will be issued.
 
(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal.  If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until employee has signed the release. (emphasis added.)
 
AS 23.30.108 was enacted by the legislature in 2000.  The Board has found that AS 23.30.108(c) provides the procedure and authority for the Board’s designee to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislative intent is clear from the plain wording of the statute.  It is to provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the Board, in light of the evidence available during the prehearing.  Under AS 23.30.108(c), the Board Designee has the responsibility to decide all discovery issues at the prehearing conference level.  AS 23.30.108 reads as follows:
 
AS 23.30.108. Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.
(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request. If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition. At a prehearing conducted by the board's designee, the board's designee has the authority to resolve disputes concerning the written authority. If the board or the board's designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee's rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion. 

 
The standard of review set forth in AS 23.30.108 in the event the Board Designee’s decision is appealed to the Board has been discussed in numerous cases including:  Kornell vs. Bald Mountain Air Service, Inc. AWCB Decision No. 2006-0283 (Kornell)
.  In Kornell, the Board found that that “. . . we are limited by statute to considering the information that was before the board designee at the time she made her determination.  Therefore, pursuant to AS 23.30.108(c), the Board is unable to consider the evidence subsequently developed by the employer.  The Board further concludes that its prior decisions in both Granus vs. Fell [D&O No. 99-0016]and Smith vs. Cal Worthington Ford [94-0091] are in line with this determination.”  In light of the prevailing interpretation set by the Board, the Board Designee hereby advises the parties in the instant matter, in the event a party appeals this decision of the Board Designee, a hearing will be set on the written record as required under AS 23.30.108 and that “ . . . If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.”  

 
The Board Designee finds that AS 23.30.107, AS 23.30.108 and 8 AAC 45.095, grants authority for the Board Designee to resolve this discovery dispute.  In addition, AS 23.30.108 and 8 AAC 45.095 set forth the procedures by which appeals of the discovery decision are to be made and sets forth the standard of review the Board must follow in making determinations on the review of the discovery decision.

 

Summary of Evidence and Findings of Fact
On June 29, 2000, the Employee signed a notice of injury.  The employer, through Fireman’s Fund Insurance Company, voluntarily paid benefits associated with the injury.  These benefits continued until 09/05/2002 when a lump sum permanent partial impairment payment was made.  It appears that medical care was paid for by the employer.   

On July 20, 2007, a controversion of all benefits was filed as the Employee did not respond to a request for releases.  

The Employee has not filed a claim for benefits with the Board.  The Employer has not filed any information with the Board which indicates what benefits, if any, the Employee is seeking from the Employer.  

The Board Designee finds that the power to order an Employee to disclose information to Employer is derived from statute, principally AS 23.30.107 and AS 23.30.005, and is limited to information that is relevant to Employee's injury or to a question in dispute in the claim.  Notwithstanding the fact that the employee has failed to request a protective order, the Board Designee must make a determination of relevancy on the requested information.  The Board Designee finds that there is no statutory authority to do otherwise.  

Based on the record that exists, the Board Designee finds that there are no issues in dispute at this time.  Thus, a finding of information reasonably calculated to lead to evidence relevant to a material issue cannot be made.  

 

ORDER
1.  Parties shall proceed in accordance with this decision.

2.  The Employer’s petition to compel the Employee to sign releases is denied.

3.  No follow up prehearing will be set. 

4.  If any party wishes to appeal this decision to the Board, they must do so as set forth in the language of AS 23.30.108 and/or 8 AAC 45.065(d). The parties are hereby advised that any appeal to the Board of this decision will result in the issue being heard on the written record.  At such written record hearing, “the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.”  See AS 23.30.108.  

A PHC to discuss the employer’s appeal of the Board Designee’s denial of the employer’s petition to compel the employee to sign releases was held on January 2, 2008, and the employee did not attend.
  A hearing date of February 6, 2008 was set for the employer’s petition appealing the prehearing chair’s discovery order.
  Subsequently this date was changed to February 19, 2008,
 and a hearing was noticed for February 19, 2008.
  
Employer’s Hearing Arguments

The employer argued at hearing that the issues for the hearing were the employer’s petition to dismiss and petition to compel the employee to attend an in person EME, as well as to request reimbursement for the expenses of the EME that was not attended by the employee.

The employer stated that the employee suffered a work injury in June of 2000 and that the employer had paid the employee timeloss and medical benefits.  In July of 2002, the employee’s condition was found to be medically stable, at which time the employer stopped paying timeloss benefits, but continued to pay medical benefits up until approximately August of 2007.  The employer also stated it was concerned about the ongoing medical treatment, as well as possible other causes of the employee’s stress disorder.  The employer therefore sent releases to the employee in June of 2007.  The employer asserted that these releases were signed for, but never returned, nor was a protective order filed.  The employer stated it interpreted the employee’s August 22, 2007, letter to the AWCB as a request for ongoing benefits.
  

Employee’s Hearing Arguments

The employee first argued that she was not prepared for the hearing.  We explained to her that she had received notice of the hearing and that the hearing would go forward.  We also explained to her that she could just listen to the hearing if she did not want to participate.  The employee also requested an attorney.  We explained to her that she needed to find an attorney on her own and that if she called the workers’ compensation office and talked to a workers’ compensation technician, the technician could give her a list of names of attorneys that practice workers’ compensation, as well as information on how to proceed in requesting protective orders and filing a claim.  After hearing these explanations, the employee decided to attend and participate in the hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. STANDARD OF REVIEW OF THE DESIGNEE’S DISCOVERY ORDER

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), we must uphold release and discovery decisions of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions. It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30.128(b) provides that our decision reviewing a Board Designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above. Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee’s order. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

In the instant matter, the employer has appealed the Board Designee’s orders, asserting the Board Designee abused her discretion. 

II. THE BOARD DESIGNEE’S DENIAL OF EMPLOYER’S JULY 7, 2007 PETITION TO COMPEL THE SIGNING OF RELEASES

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . .  
8 AAC 45.065 provides, in part:

Prehearings.  (c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request.  If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request.

8 AAC 45.095 provides:

Releases of information. (a)  An employee who, having been served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065.

(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued.

(c)  If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee’s refusal.  If after the hearing the board finds that the employee’s refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.

We find that based on 8 AAC 45.065 and the PHC summaries in this matter, the only issue before us at this time is the employer’s appeal of the Board Designee’s denial of the employer’s petition to compel the employee to sign the releases requested by the employer.  Pursuant to 8 AAC 45.065(c), the PHC summary limits the issues for hearing to those that are in dispute at the end of the prehearing.  The only issue at the August 28, 2007, PHC was whether the employee should be ordered to sign the employer’s releases of information.
  The Board Designee denied the employer’s petition to compel the employee’s signing of the releases.
  The only issue at the January 2, 2008 prehearing was the employer’s appeal of the Board Designee’s denial of the employer’s petition to compel the employee to sign releases. Since no other issue besides the petition to compel the signing of releases was discussed or decided at the August 28, 2007 PHC, and no other issue aside from the employer’s appeal of the Board Designee’s denial of that petition was discussed or decided at the January 2, 2008 prehearing, and the employer made no request to modify or amend the prehearing summaries as required by 8 AAC 45.065(d), the only issue before us at this hearing is the employer’s appeal of the Board Designee’s denial of the employer’s petition to compel the employee to sign the releases.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee.
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.
  In this case, the Board Designee fully addressed the discovery issues in the PHC Summary of August 28, 2007.  The parties appealed to us, and we will review the dispute under AS 23.30.108.

The statute at AS 23.30.107(a) is mandatory, an employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
  

In the instant case, the Board Designee was considering a petition to order the signing of releases, a procedure specifically governed by out regulations at 8 AAC 45.095.  The Board Designee reviewed the record and decided that she did not have the authority to order the employee to sign releases of information since the employee has not filed a workers’ compensation claim and there are no issues in dispute.  The Board Designee also noted that the employer had not filed copies of the releases with the Board.

We find although the employee did not apply for a protective order, as required by 8 AAC 45.095, the Board Designee still has the responsibility to decide whether he or she has the authority under the statute to order the releases of information.
  We will analyze the issue presented in accordance with the procedure mandated at prehearing under 8 AAC 45.095.

The first question is whether the employee was properly served with a request for releases of information.  Although the Act and our regulations do not specifically state what is proper service of a release request, we find that since the consequences of failing to sign a release can adversely affect the substantial rights of the employee, a release must be served in accordance with due process of law to be properly served.
  According to 8 AAC 45.060(b), except for a claim, service must be done either personally, by facsimile, electronically, or by mail, in accordance with due process.
  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  We find that the July 30, 2007 letter, which was filed with the Board on July 31, 2007, and sent to the employee with the attached proof of service consisting of the a copy of the green card signed by the employee’s father, when the employee and her father lived at the same address, to be sufficient proof that the employee was served in accordance with 8 AAC 45.060(b), and therefore was properly served under 8 ACC 45.095(a).

The second question is whether the information sought by the employer was reasonably calculated to lead to evidence relevant to a material issue.   Under 8 AAC 45.095(b), the first step to determine whether information sought to be released is relevant is to analyze what matters are in dispute in the case.  To discover what matters related to the claim are in dispute, we look to the parties’ pleadings and the prehearing conference summaries to find out what benefits the employee is claiming, and the defenses the employer has raised to these claims.  In the second step, we must decide whether the information sought by the employer is reasonably calculated to lead to facts that will have any tendency to make a question at issue in the case more or less likely.

In the first step in the instant case, we find that there are no issues in dispute at the present time.  We find the employee alleged she had PTSD and depression as a result of her June 2000 work injury.  We also find the employee has received timeloss, PPI and medical benefits from the employer under the Act.  We also take note the employer has now controverted all benefits, asserting that based on the EME conducted by Dr. Glass, the employee has no psychiatric diagnoses related to the June 1, 2000 work incident, requires no further treatment, has no ratable impairment and has no work-related employment restrictions.
  Thus, the employer is asserting the employee’s present condition did not arise in the course and scope of her employment.  We find the employee’s undated letter addressed to the AWCB and received by the AWCB on August 22, 2007 is not a workers’ compensation claim.  Therefore, we find the employee has not filed a workers’ compensation claim and thus is not currently requesting any benefits under the Act.  The scope of releases the regulations at 8 AAC 45.095(b) require an employee to sign can only be determined by a review of the unique facts presented and the specific benefits claimed in each case.
  We find if the employee were requesting benefits, there would of course be a dispute or disputes depending on the benefits requested, and there would be a basis to determine whether or not the requested releases were likely to lead to admissible evidence.  

We additionally note that AS 23.30.107 requires the release of records relative to the “injury.”
  Based on the record, we find the employer is asserting the employee is not currently suffering an

 “injury” within the meaning of the Act.  We also find the employee is presently claiming no specific “injury” within the meaning of the Act.  Because the employer asserts the employee’s present condition did not arise during the course and cope of her employment, and because the employee has filed no claim asserting to the contrary, we find no basis for the employer to demand a release related to an “injury” within the meaning of the Alaska Workers’ Compensation Act.
  We find as long as the employee is not requesting any benefits under the Act and there are no issues in dispute, there is no basis to determine whether or not the requested releases are relevant.   Therefore, we find the Board Designee did not have the authority under AS 23.30.107, AS 23.30.108 or 
8 AAC 45.095 to order the employee to sign the releases that the employer has requested her to sign.  Since we find there are no issues or injuries in dispute, we do not reach the second step of our analysis, that of determining whether the releases are reasonably calculated to lead to facts that will have any tendency to make a question at issue in the case more or less likely.

We find substantial evidence to support the Board Designee’s decision denying the employer’s July 20, 2007 petition to compel the employee to sign the releases of information presented to the employee in July of 2007, and we find she did not abuse her discretion.   

Further, we take administrative notice that the employer did not provide the Board Designee with copies of the releases that the employer was requesting the employee to sign.
  Since the Board Designee could not make a decision regarding the relevancy of the releases without an opportunity to review the actual releases, we find that the Board Designee did not abuse her discretion in denying the employer’s petition to compel the employee to sign the releases on that basis as well.

ORDER

1.  
Under AS 23.30.108(c), we affirm the Board Designee’s discovery order denying the employer’s petition to compel the employee to sign releases.
2.
We make no ruling on any other matter raised by the employer at the hearing, as the only issue properly before us is the employer’s appeal of the Board Designee’s denial of the employer’s petition to compel the employee to sign releases.

3.
The employee must file a workers’ compensation claim with the Board if the employee wants any further benefits from the employer under the Workers’ Compensation Act.  As we stated several times at the February 19, 2007 hearing, the employee is instructed to call the workers’ compensation office at 907-269-4980 as soon as possible for information on how to file a workers’ compensation claim.  In addition, the employee may consult with the workers’ compensation technician to obtain information on attorneys that practice workers’ compensation law, and any other matter relating to workers’ compensation for which the employee needs information or assistance.

Dated at Anchorage, Alaska this 20 day of March, 2008.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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