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	TIMOTHY A. LAWRENCE, 

                                       Employee, 

                                                   Applicant

v.

SILVER BAY LOGGING,

                                       Employer,

and

ALASKA TIMBER INSURANCE EXCHANGE,
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	            INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No. 200613055
        AWCB Decision No. 08-0052
         Filed with AWCB in Juneau, Alaska

         on March 21, 2008


We heard the employee's August 10, 2007 claim for medical benefits in Juneau, Alaska on February 13, 2008. The employee represented himself. The employer and its insurer (“employer”) were represented by adjuster Kimberly Dean. We closed the record at the conclusion of the hearing. As set forth below, we have decided to reopen the record in this matter pending augmentation of the record with certain medical records and a board-ordered medical examination.

ISSUE
1. Should we order a medical examination of the employee on a more complete medical record under AS 23.30.110(g), 23.30.135(a) and AS 23.30.155(h)?
CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

A.  Medical Records

The employee suffered an inguinal hernia while working for the employer near Wrangell, Alaska as a lumber mill worker on or about August 18, 2006.
 The hernia became incarcerated, and the employee was med-evaced from Wrangell to Ketchikan, Alaska, where the employee underwent a surgical repair of the hernia on August 21, 2006.
 At the time of the hernia, the only medical problem identified for the employee was hypertension, for which he was being treated with Atenolol.

 Six weeks post-operatively, Dr. Prysunka recommended the employee have three weeks of light duty work before returning to heavy duty work.
 On October 26, 2006, Dr. Prysunka released the employee for full heavy duty work.
  

On November 9, 2006, the employee presented to the TideLine Clinic reporting vomiting for 3-4 days, inability to retain food or liquids, and pain at the surgical site. The employee’s temperature at that visit was 99ºF. The employee was diagnosed with possible recurrence of the hernia, nausea, vomiting, and possible gastroenteritis. The employee was given a 4-day release from work, placed on a course of antiemetics with plan for rehydration with Gatorade if his nausea cleared.
  The employee’s nausea and vomiting cleared, and the employee was referred non-emergently back to Dr. Crochelt for consult on whether there had been a recurrence of the hernia; the employee was placed again on a 10-lb. lifting restriction.

The employee was seen on November 15, 2006 by Deborah Aaron, MD, who palpated a possible recurrent hernia but in the absence of acute symptoms ordered a CT scan.
 CT scan performed on November 16, 2006 on the employee’s pelvis and abdomen revealed a “very tiny hernia containing fat  measuring 1.5 cm,” but no ascites or abnormalities observed of the liver or other abdominal or pelvic organs.
  The employee underwent a second hernia repair, using a Gore Tex mesh reinforcement.
 Suture removal at the TideLine Clinic back in Wrangell on December 1, 2006 was uneventful.

The employee reported to the TideLine Clinic on December 4, 2006 with apthous ulcers in his mouth, normal temperature, with the assessment of stomatitis or “possible liken (sic: lichen) planus.” The employee was given Kenalog in Orabase.
 On December 5, 2006, the employee was examined by his dentist with complaints of ulcers in his mouth. Temperature was measured as 98.6ºF. The dentist’s diagnosis at that time was “herpetic ulcers” and bruxism.

On December 7, 2006, the employee returned to the TideLine Clinic with worsened mouth sores, fever (with a temperature of 101.9ºF), chills, and vomiting for 4 days. He was admitted to the Wrangell Medical Center,
 and subsequent testing resulted in the diagnosis at discharge of “fever, nausea, and vomiting. Etiology unclear,” “Elevated liver enzymes secondary to hepatitis C,” possible cluster headaches, dehydration (now improving), and hypertension.
 The employee was referred to William Anthes, MD of Wrangell for follow-up treatment for the hepatitis C virus (“HCV”).

On December 22, 2006, in continued follow-up on the hernia surgeries, and HCV diagnosis, Dr. Torreano noted the employee is infected with the Type 1A genotype of the hepatitis C virus.
 Dr. Torreano recorded:

“Had discussed briefly, consideration for treatment for hepatitis C, most likely etiology is that he did have some blood transfusions associated with a knee surgery in the 70’s.”

On January 11, 2007, Dr. Aaron released the employee to return to work without restrictions.
 On January 25, 2007, Dr. Torreano examined the employee again, and made this notation to the chart:

“He found out from his mother that he did have blood transfusions with knee surgery when he was younger. He denied any IV drug use.”

On January 15, 2007, Dr. Torreano prescribed a liver biopsy, which was collected on February 2, 2007.
  The biopsy sample, however, did not gather liver cell tissue, only adipose tissue, and so the biopsy result was inconclusive.

On February 12, 2007, the employee was seen by Dr. Anthes, who charted:

“At the age of 14 he had bilateral knee surgery and he thinks he had a blood transfusion at that time. He remembers his legs being in a cast for 2 months.”

Dr. Anthes noted the unsuccessful liver biopsy and the employee’s inability to decide whether to proceed with treatment of the HCV with pegylated interferon/ribavirin or some other treatment. Dr. Anthes described a potential alternative diagnosis of nonalcoholic steatohepatitis, for which a liver biopsy sample “would be helpful” in treatment. Dr. Anthes noted three treatment options at that time: (1) do nothing and observe the course of the infection (not recommended); (2) second attempt at liver biopsy (recommended); or (3) interferon/ribavirin treatment without being informed by biopsy (possible).

After prompting by the board’s designated presiding officer regarding the scant medical record on file with the board, the employee submitted a copy of an admission summary, operative report and a discharge summary from Sarasota Memorial Hospital, describing a bilateral transplantation of the tibial tubercles and reefing of the medial retinaculum, bilaterally, to treat the employee’s bilateral habitual dislocating kneecaps, when the employee was 15 years old.
  These records do not describe any blood transfusion, or the administration of any blood products during the operation or hospitalization. There is description in the operative report of use of “some pieces of bone previously removed” to fill in a defect in the employee’s tibia during the surgery, but in context it appears to have been the employee’s bone retained from earlier in the procedure, not donor bone.

The employer submitted a report of record review by Francis X. Riedo, MD, that cited review only of records from August 18, 2006 forward, and including records in 2007. Based on the chart notes of Dr. Torreano and Dr. Anthes, relaying the report of the employee’s possible receipt of a blood transfusion during the knee surgeries, Dr. Riedo concluded that the HCV infection, and nausea and vomiting (which led to the Wrangell hospitalization) were not job-related. Dr. Riedo noted the unsuccessful biopsy, and recommended a second attempt at biopsy with follow-up treatment with a physician skilled in treatment of HCV.

B. Procedural History
The employee filed a Workers’ Compensation Claim (“Claim”) on August 10, 2007, seeking only unspecified medical benefits,
 and a request for a conference.
 The employer through its insurance adjuster Ms. Dean controverted
 and filed an Answer, admitting compensability of the industrial injury of August 18, 2006, but denying compensability of medical billings for services delivered from December 7 to December 11, 2006 and December 22, 2006 as being unrelated to the industrial injury, citing medical records (quoted above) for the proposition that the hepatitis C infection was “related to a blood transfusion received during a knee surgery in the 70’s.”

The employer sought signed releases, one going back to 2005, and a second without time limitation, which caused the employee to file a petition for a protective order.
  A pre-hearing conference was held on October 31, 2007, at which the employer agreed to withdraw the time-unlimited release, and added language to the 2005-forward release to specify certain conditions. The pre-hearing officer approved the modified release form and ordered the employee to sign it.

The employee filed an Affidavit of Readiness for Hearing (“ARH”) on December 10, 2007. In preparation for the hearing, the board panel’s designated chair wrote the parties noting:

· the absence of an opinion from the physician treating the employee for hypertension (Dr. Prysunka or other physicians at the TideLine Clinic) as to the cause of the HCV infection

· that a two-year release of records might be too time-limited in a case of this nature, 

· the absence of medical records preceding August 18, 2006, especially any records relating to the employee’s treatment for hypertension with Atenolol, or of the 1970s knee surgeries mentioned in the chart notes of Dr. Torreano and Dr. Anthes to be the likely source of the HCV infection, based on the employee’s report that he might have had a transfusion when he had those surgeries

The board panel’s designated chair directed the parties to address at hearing and in briefing whether the panel should hold the record open while a more complete medical record is compiled, and whether there should be a board-ordered medical examination under AS 23.30.155(h) or other authorities.

In response to the board designee’s letter, the employee filed the cited records from the Sarasota, Florida hospital, and the employer filed additional medical records relating to services after August 18, 2006, including records showing that the January 2006 attempted liver biopsy was inconclusive. 

C. Evidence and argument at hearing:

The employee and his wife Laverne J. Lawrence testified for the employee. The employee denied IV drug use, tattoos, or contact with anyone who might have transmitted HCV to him. Mr. Lawrence testified that when he discussed the knee surgeries of his youth with his doctors, he was uncertain whether he had a blood transfusion, but the doctors seemed ready to attribute the infection to that early procedure. Mr. Lawrence testified that, now that he has received the three Sarasota Memorial Hospital documents, which does not mention any transfusion, he believes he did not have a transfusion during his knee operations in the 1970s, or at any other time. Mr. Lawrence was not asked about body piercings or whether he had been incarcerated at any time, nor whether his mother had ever been tested or diagnosed with HCV. Mr. Lawrence testified that his wife Ms. Lawrence tested negative for HCV after he was diagnosed. Mr. Lawrence denied any other health problems, other than hypertension, prior to his hospitalization in 2006 for the hernia repair surgeries. He testified that he could not afford to obtain more extensive records from the Sarasota Memorial Hospital, because the records cost $1 per page. Mr. Lawrence argued that the employer should pay for the hospital bills incurred due to the December 2006 hospitalization and thereafter, $7,418 of which has been covered by private health insurance, and $1,465 of which has not been covered due to employee co-payments. Mr. Lawrence testified that he believes he contracted HCV during the hospitalizations the for hernia condition. The employee testified that he doubted whether any doctor would draw a conclusion that the HCV was acquired during the hernia hospitalizations, however, expressing the belief that doctors would hide a hospital-based infection. The employee testified that he cannot afford the interferon/ribavirin treatment, which he has been told will cost approximately $1,000 per month. At present, the employee testified he is taking only herbal remedies for the viral infection.

During Ms. Lawrence’s testimony, no one asked her to either affirm or refute her husband’s testimony about her testing negative for HCV. Ms. Lawrence testified the employee was healthy prior to the August 2006 hernia, and that for renewal of his prescription for Atenolol to control hypertension, annual liver function screens were performed for two or three years prior to 2006 showing healthy liver function, and that the employee’s medical records from the TideLine Clinic from 2003-06 should show this.

The employer offered no witnesses in support of its case, choosing to rely upon the current record before the board to support the conclusions of Dr. Riedo that work-connectedness had not been shown, and argued the board should deny the employee’s claim, including the opinions expressed in Dr. Anthes’ and Dr. Torreano’s chart notes that the employee underwent a blood transfusion in the 1970s, which was therefore the most likely source of HCV infection.

At hearing the board inquired of the parties as to their position on whether the board should continue to hold the record open in the case. Both parties wavered in their position at the hearing, the employer initially stating that it did not oppose holding the record open, but ultimately taking the position the board should rule on the present record. Mr. Lawrence also wavered, but based primarily on the view that he could not afford to obtain more medical records, and that no doctor would express an opinion supporting his case, he too agreed the board should make a determination based on the present record. He concluded, “Stick a fork in me; I’m done.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. WHETHER THE BOARD SHOULD ORDER AN AUGMENTED MEDICAL RECORD AND MEDICAL EXAMINATION
AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . . 
AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The board before has faced the difficult medico-legal issue of determining whether exposure to the hepatitis C virus is compensable either as a work-related condition,
 or as a complication of medical treatment for a work-related condition.
  We find, based on the medical information recited from experts in our earlier decisions
 and information provided to the public by public health services,
 that hepatitis C is a serious blood-borne viral infection that poses substantial risk to the health of an infected individual’s liver, with risk of indication for liver transplant, death from liver cirrhosis, or hepatocellular carcinoma. The board finds that hepatitis C may be detected in blood screening within one to three weeks of exposure or sooner, but may have a latency during which the infected individual may be asymptomatic for decades, with identified potential pathways for infection that include:

· mother-to-child transmission at birth

· transfusion  via blood or blood products,
 or transplantation of blood-containing tissue or bone,
 prior to development of commercial tests to screen out products containing HCV

· tattooing or body piercing using re-used devices

· intranasal cocaine use

· IV drug use involving shared needles, syringes or other devices contacted with blood

· medical provider recycling or reuse of needles, syringes, medicine vials, or other blood-exposed devices or containers that have been inadequately sterilized

· transmission from an infected individual during sexual relations, usually associated with tissue compromise due to sores from a co-existent sexually-transmitted disease (STD) such as herpes

· Close living contact with an HCV-infected individual, sharing devices exposed to blood such as razors and toothbrushes

The board was informed in the Seater case that the Alaska prison population was identified to be 70% positive for HCV infection, although the date of collection of this data was not identified. Thus there may be an increased risk of exposure for an individual who has been incarcerated in a prison.
  However, based on our past published decisions regarding HCV, and the published reports reviewed and cited in this decision, we find that medical knowledge regarding HCV is evolving, including identified pathways for transmission and most efficacious treatment. In the Hager case, after a determination of compensability, the parties litigated the question of whether a combination drug therapy regimen of interferon and ribavirin, then relatively novel, was medically necessary and compensable. This combination therapy may now be generally accepted in the medical community, at least for some subtypes of HCV genotypes.

After review of the slender medical record filed by the parties, we find the employee’s treating physician Dr. Prysunka’s opinion on the most likely etiology of the employee’s HCV infection, is not of record. We find the board’s record is incomplete in the absence of a more complete record of the employee’s medical treatment, including records for treatment for hypertension and the laboratory test results regarding liver function, described by the employee’s wife. We find that the only medical records admitted here regarding the operation on the employee’s knees in 1970s do not support the conclusions of Drs. Torreano and Riedo that a blood transfusion during the knee surgeries is the most likely cause of infection. The 1974 medical records admitted make no reference to a transfusion having occurred. However, the board also finds the record of the 1974 hospitalization is incomplete, absent an affidavit from one of the parties that greater effort has been made to obtain the extant record from the Sarasota hospital.

The board has long considered subsection AS 23.30.110(g), like AS 23.30.095(k), to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted in AS 23.30.135(a) and AS 23.30.155(h), this panel concludes that there is discretion under subsection AS 23.30.110(g) to consider any evidence available when deciding whether to order a medical examination 
 to assist us in investigating and deciding medical issues in contested claims.

We find the issues in this case are medically complex, and the medical record is incomplete. We find that, in order to determine the rights of the parties, determinations are necessary as to the work-relatedness of the employee's condition, whether the condition has resulted in disability, and the degree of any possible permanent impairment.
 Consequently, the panel shall exercise its discretion under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order a medical examination on these issues.

Both Dr. Anthes and Dr. Riedo recommended that the employee undergo a second liver biopsy. The 2002 NIH Consensus Statement noted that liver biopsy “provides a unique source of information on fibrosis and assessment of histology.”
 Depending on expert testimony, a successful biopsy showing little or no fibrosis may support the employee’s theory that the infection has been relatively recent. While this panel does not conclude that there is sufficient evidence on the current record to compel the employee to undergo a second liver biopsy against his will, due to the invasive nature of the biopsy procedure,
 the results of such a study may be informative to the medical examination ordered here, and may provide an opportunity for an objective biopsy sampling and evaluation that the employee appears to doubt that he has been provided.

Based on our review, we find that a gastroenterologist or specialist in infectious diseases would be best suited to perform this examination of the employee and evaluation of the medical records. SIME examinations must be performed by an available physician on our SIME list, unless we find the physicians on our list do not include an impartial physician with the specialized training, qualifications, or experience needed.
 We find that our SIME list contains two physicians who appear to have the requisite training, qualifications and experience, to perform this board-ordered medical examination.
 To the extent that neither of these physicians is available or willing to serve as a board-ordered medical examiner in this case, we have identified three other physicians who appear to be expert in the diagnosis, treatment and research regarding Hepatitis C.
 We will order our board designee, Workers' Compensation Officer Betty Johnson, after verifying the physicians’ availability and willingness to serve and after holding a prehearing conference for consultation with the parties, to select one of the five physicians identified in this order to perform the medical evaluation, following the procedure of 8 AAC 45.092(e). We direct Ms. Johnson to arrange the medical examination in accord with 8 AAC 45.092(h), after the parties have augmented the record as further ordered below. We will retain jurisdiction over the employee's claim, and hold the record open, pending receipt of the board-ordered medical examination report.

ORDER

1. Within ten (10) days of this order, the employer shall draft appropriate releases to effectuate this order, and provide them to the employee;

2. Within fifteen (15) days of this order, the employee shall execute the releases ordered under the preceding paragraph and return them to the employer’s representative;

3. Within thirty (30) days of the date of this order, the employee shall augment the record with such medical records as he believes are relevant, or calculated to lead to admissible evidence, subject to objection by the employer on relevancy or other grounds;

4. Within sixty (60) days of the date of this order, and to the extent not already of record as filed by the employee, the employer shall augment the medical record by obtaining and filing with the board, accompanied by a medical summary, complete copies of all medical records for the employee available from:

a) the TideLine Medical Clinic, Wrangell, AK

b) the Ketchikan General Hospital, AK

c) the Southeast Surgical Practice, Ketchikan, AK

d) the Sarasota Memorial Hospital, Sarasota, FL, regarding any surgical procedures or other treatment which may provide evidence of exposure via a pathway of infection as identified in this order;

e) the prison system of any prison or jail facility at which the employee was incarcerated, if the employee has been incarcerated at any time;

f) any other source that the employer believes provides relevant evidence, or that is calculated to lead to admissible evidence, regarding the cause of the employee’s HCV infection, subject to objection by the employee on relevancy or other grounds;

5. Within forty five (45) days of this order, Workers' Compensation Officer Betty Johnson shall calendar a pre-hearing conference to determine the status of the records retrieval, resolve disputes about discovery of medical or other records, consult with the parties, and select one of the physicians identified in this order that is willing and able to perform a medical examination under the procedure of 8 AAC 45.092(e).

6. A medical examination shall be conducted by the selected examiner regarding the work-relatedness of the employee's hepatitis C condition, the medical stability of this condition (including whether an additional liver biopsy is indicated), the degree of any possible permanent impairment from this condition, and whether this condition has resulted in disability from work.

7. The parties shall proceed with the medical examination in accord with the process outlined in 8 AAC 45.092(h), on the augmented medical record required by this order.

8. If the medical examiner believes a second liver biopsy is indicated, and the employee agrees to undergo one, the biopsy sampling and examination shall be performed as part of the medical examination.
9. We retain jurisdiction over the employee's claim, pending receipt of the report of medical examination based on the augmented medical record.


Dated at Juneau, Alaska this 21st day of March, 2008.


ALASKA WORKERS' COMPENSATION BOARD


/s/ Robert B. Briggs


Robert B. Briggs, Designated Chairman


/s/ Michael Notar


Michael Notar, Member


/s/ Richard Behrends


Richard Behrends, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TIMOTHY A. LAWRENCE employee / applicant; v. SILVER BAY LOGGING, employer; ALASKA TIMBER INSURANCE EXCHANGE, insurer / defendants; Case No. 200613055; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 21st day of March, 2008.


_________________________________


Susan N. Oldacres


Workers’ Compensation Technician

�








� 8/18/06 Report of Occupational Injury or Illness (ROI).


� 8/21/06 Operative Report, R.F. Crochelt, MD, Ketchikan General Hospital.


� E.g., 8/18/06 Guardian Flight Form (noting Atenolol as routine medication); 8/18/06 Pre-Anesthesia Evaluation, Ketchikan General Hospital; 11/16/06 History and Physical Report, D.L.Aaron, MD, Ketchikan General Hospital.


� 10/5/06 Progress Notes, L. Prysunka, MD, TideLine Clinic.


� 10/26/06 Progress Notes, L. Prysunka, MD, TideLine Clinic.


� 11/9/06 Progress Notes, TideLine Clinic.


� 11/13/06 Progress Notes, M. A. Torreano, MD, TideLine Clinic; 11/13/06 Work restrict Note, M.A. Torreano, MD, TideLine Clinic.


� 11/15/06 Consultation Note, D.L. Aaron, MD.


� 11/16/06 Report of CT Scan, Ketchikan General Hospital.


� 11/17/06 History and Physical Report and Operative Report, D.L. Aaron, MD, Ketchikan General Hospital.


� 12/1/06 Progress Notes, M.A. Torreano, MD, TideLine Clinic.


� 12/4/06 Progress Notes, M.A. Torreano, MD, TideLine Clinic. Lichen planus is a common episodic skin rash of that can appear on mucous membranes.


� 12/05/06 W. Moorehead, Dental Chart notes. Although the exact date of this notation in the dental chart was cut off at the margin of the copy provided to the board, and the author is not identified in the chart note itself, the Medical Summary accompanying these chart notes, dated January 23, 2008 and filed with the board on January 25, 2008, identified Dr. Moorehead as the provider and the date of service of 12/5/06.


� 12/7/06 Progress Notes, M.A. Torreano, MD, TideLine Clinic.


� 12/11/06 Discharge Summary, M. A. Torreano, MD, Wrangell Medical Center.


� See also 12/14/06 Quest Diagnostice Lab Report.


� 12/22/06 Progress Notes, M.A. Torreano, MD, TideLine Clinic.


� 1/11/07 Return To Work Note, D.L. Aaron, MD.


� 1/15/07 Prescription, M. A. Torreano, MD; 2/2/07 CT Guided Liver Biopsy Report, L.B. Molloy, MD.


� 2/2/07 Pathology Report, J.W. Hoyt, MD, Ketchikan General Hospital.


� 2/12/07 Chart note, W.H. Anthes, MD.


� 3/31/74 Admission Summary, R.W. Greenwood, M.D.; 4/1/74 Operative Report, R.W. Greenwood, M.D.; 4/7/74 Discharge Summary, R.W. Greenwood, MD, all of Sarasota (FL) Memorial Hospital, attached to 2/4/08 Letter, T.A. Lawrence to B. Johnson, WCO, AWCB (filed 2/8/08).


� 4/1/74 Operative Report, R.W. Greenwood, M.D.


� 1/8/08 Report, F.X. Riedo, M.D., Objective Medical Assessments Corp. (filed 1/28/08).


� 8/10/07 Claim. The claim was originally received by the Division on August 7, 2007, unsigned, was returned to the employee for signature, he dated his signature August 10, 2007, and the claim was received and filed by the Division on August 15, 2007. The claim originally stated an amount of medical benefits sought, but that figure was blacked out.


� 8/1/07 Request for Conference (filed 8/7/07).


� 8/21/07 Controversion Notice (filed 8/23/07).


� 8/20/07 Answer (filed 8/22/07).


� 8/30/07 [Employee’s] Petition (for Protective Order), with attached 8/20/07 Letter, K. Dean, ATIE, to T. A. Lawrence enclosing release forms.


� 10/31/07 Pre-hearing Conference Summary.


� 1/16/08 Letter, R. Briggs, H.O., to T.A. Lawrence and K. Dean, ATIE.


� 2/13/08 Testimony of T.A. Lawrence.


� 2/13/08 Testimony of L.J. Lawrence.


� 2/13/08 Argument of K. Dean, ATIE.


� 2/13/08 Argument of T.A. Lawrence.


� Hager v. Haskell Corp., Dec. Nos. 99-0185 (Sept. 3, 1999), 99-0165 (Aug. 5, 1999), 99-0128 (June 11, 1999); 99-0081 (Apr. 15, 1999), 98-0096 (Apr. 17, 1998)(allegation of contraction of HCV from employee of another contractor at remote man-camp at Cape Romanzof facility); Parish v. City of Seward Hosp. et al., AWCB Dec. Nos. 00-0035 (Mar. 2, 2000), 99-0240 (Nov. 24, 1999)(nurse, with allegation of contraction of HCV while employed either at nursing home, at hospital, or while working as nurse at State of Alaska prison facility); Seater v. Eric C. Simpson, DDS et al., AWCB Dec. Nos. 05-0064 (Mar. 2, 2005) and 04-0285 (Dec. 1, 2004)(dental hygienist, with allegation of contraction of HCV while employed by different dentist offices).


� Chesser v. Tire Distribution Systems, Inc., AWCB Dec. No. 07-0345 (Nov. 16, 2007)(tire mechanic with back injury during training, infected with HCV from hospital bone grafts from cadavers sold by criminal enterprise to hospital); Chernikoff v. Stuart Anderson’s Restaurant, AWCB Dec. No. 99-0198 (Sept. 24, 1999) and 99-0060 (Mar. 17, 1999)(maintenance worker with back injury, allegation of infecction with HCV during back surgery).


� See Note 35, supra.


� L. Tibor, E. Funk, MD, MPH, M. Beller, MD, MPH, Hepatitis C: Clinical Features and Natural History, Molecular Biology, Diagnosis an Evaluation, Transmission, Epidemiology, Primary Prevention, Secondary Prevention, Resources, State of Alaska, Epidemiology Bulletin Vol. 3, No. 2 (May 20, 1999) published at http:www.epi.hss.state.ak.us (printed and filed Mar. 17, 2008); J.L. Boyer, MD, et al., Management of Hepatitis C: 2002, National Institutes of Health Consensus Conference Statement, June 10-12, 2002 published at � HYPERLINK "http://consensus.nih.gov/2002/2002HepatitisC2002116html.htm" �http://consensus.nih.gov/2002/2002HepatitisC2002116html.htm� (printed and filed Mar. 6, 2008)(hereinafter, “2002 NIH Consensus Statement”). The board panel is mindful of a previous board decisions declining to admit certain documents identified as having been published on and obtained from the Internet or world wide web. Purdy v. Pacific Log & Lumber, Ltd., AWCB Dec. No. 05-0096 (Apr. 6, 2005), citing 8 AAC 45.120(c)(3), Employer’s Commercial Union Insurance Group v. Schoen, 519 P.2d 819 (Alaska 1974), and Pratt v. Catholic Community Svcs., AWCB Dec. No. 04-0170 (July 14, 2004). These cases, rather than holding that a document published on the Internet may not be officially noticed by a panel of the board, appear to stand for the normal proposition that in cross-examining or refuting an expert witness opinion, hearsay evidence – even hearsay evidence in the form of a report or treatment notes by the employee’s treating physician – are generally excluded unless admissible under an exception to the hearsay exclusionary rule. The Internet or world wide web is merely a large, very accessible library containing information in many different forms, with great variation in reliability of that information. Purdy and the authorities it cites do not stand for the proposition that information is inadmissible by virtue of having been published on the Internet. That would be like saying the board only notices information available within the Alaska State Library, and won’t admit a document that has been archived at the Harvard Library. Our appellate courts have not hesitated to take notice of indisputable facts published on the Internet, citing the source on which the proposition is based, so that the parties may dispute the “indisputable” if the notice was in some way incorrect. E.g., Josephine B. v. State of Alaska, DHSS, 174 P.3d 217, 221 n. 15 (Alaska 2007)(citing to US DHHS description of “emotional abuse” published in child abuse fact sheet published on Internet); Willard v. Khotol Services Corp., 171 P.3d 108, 111 n. 1 (citing to website for establishing relationship of party as subsidiary of an Alaska Native corporation); State of Alaska v. Platt, 169 P.3d 595, 596 n. 1 (Alaska 2007) (citing to federal Department of Labor manual for job duties of a certified nurse’s aide published on Internet); State, Dep’t of Fish & Game v. Manning, 161 P.3d 1215, 1217 n. 7 (Alaska 2007)(citing to cost data published on Internet website maintained by the University of Alaska Fairbanks); State Farm Mutual Automobile Ins. Co. v. Lestenkof, 155 P.3d 313, at 314 nn. 2-3 (Alaska 2007)(citing to Alaska public records published on Internet). We find that the publications cited in this interlocutory decision and order are of sufficient reliability and trustworthiness that we may take official notice of the facts about hepatitis C represented therein, and admit printouts of the articles as published on the cited websites, as public records or reports. Alaska R. Evid. 201(b)(2) and (c); 803(8)(a). We believe a failure to take official notice of these facts about hepatitis C may constitute error, particularly on the especially scant medical record here lacking live testimony by an expert witness. See Manes v. Coats, 941 P.2d 120 (Alaska 19978)(error for trial court to fail to take judicial notice of mortality table); Wamser v. State, 672 P.2d 163 (Alaska App. 1983)(affirming trial court’s judicial notice of validity of scientific principles underlying Loran C navigation, and reliability of the system, under Evid. R. 201(b)(2)). 


� In the Seater case, there was testimony before the board that administration to the employee of an immunoglobulin series was the equivalent of exchanging blood with 20 to 80 people, due to the concentration of blood products from multiple donors, at a time when HCV had not been identified as a virus and there was no commercially available method for testing blood products for it. 


� In the Chesser case, it was concluded that the employee received infected cadaver bone during back surgery; the cadaver bone was supplied by a criminal enterprise to the hospital without required screening.


� AWCB Dec. No. 99-0240, at 11-12 (describing testimony of Dr. Kenneth Flora). The board’s decision did not describe the basis of this data, including the date that the data was collected, about Alaska’s prison population.


� E.g., 2002 NIH Consensus Statement, at page 7 (noting “the highest response rates have been achieved with pegylated interferon in comination with ribavirin” but that “genotype determinations influence treatment decisions”); 


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).


� While the term “SIME” technically applies only to examinations under AS 23.30.095(k), the procedures for medical examinations under both AS 23.30.095(k), AS 23.30.110(g), and AS 23.30.155(h) are governed by 8 AAC 45.090 and 8 AAC 45.092, and the term “SIME” is commonly used for examinations under both provisions as a matter of convenience. To be clear, we are ordering a medical examination under Section .110(g) and .155(h) here.


� AS 23.30.135(a).


� 2002 NIH Consensus Statement, at page 6.


� E.g., Pruitt v. Colaska, Inc., AWCB Dec. No. 06-0154 (June 14, 2006)(discussing factors in deciding whether to compel particular diagnostic procedure; psychiatric evaluation by employer’s examiner found too invasive and not compelled); Ammi v. State of Alaska, AWCB Dec. No. 05-0303 (Nov. 16, 2005)(psychiatric evaluation by employer’s examiner found too invasive and not compelled); Moffat v. Wire Communications, Inc., AWCB Dec. No. 99-0175 (Aug. 13, 1999)(finding reasonable employee’s refusal to consent to EMG test by employer’s examining physician).


� 8 AAC 45.092(f).


� Kenneth J. Hammermann, MD of San Francisco, CA (specialist in gastroenterology and internal medicine); Paul L. Steer, MD, F.A.C.P. of Anchorage, AK (specialist in infectious diseases and internal medicine).


� Geronimo Sahagun, Internal Medicine Associates, Inc., Columbia Alaska Regional Hospital, 2841 Debarr Rd., 5th Fl., Anchorage, AK 99508, telephone 907-276-2811. Dr. Sahagun testified as an expert witness in the Parrish case; John G. McHutchison, MD, Director, GI/Hepetology Research, Duke University Medical Center, DUMC 3850, Durham, NC 27710, telephone 919-684-2052;  Dr. McHuthison testified as an expert in the Hager case;  Robert J. Fontana, MD, Medical director of Liver Transplantation, University of Michigan Health System, Taubman Health Care Center, 1500 East Medical Center Drive, Room 3912, Ann Arbor, MI 48109-0362, 734-936-0496.
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