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We heard the employer’s Petition appealing the Reemployment Benefits Administrator (RBA) Designee’s determination that the employee is entitled to an eligibility evaluation in Anchorage, Alaska, on February 6, 2008.  Attorney Robert Rehbock represented the employee.  Attorney Theresa Hennemann represented the employer and insurer (employer).  At the conclusion of the hearing the record was held open until February 22, 2008 for post hearing briefing by the parties.  On February 22, 2008, the parties filed a letter requesting the post hearing briefing deadline be extended to February 29, 2008.  On February 29, 2008, the parties filed post hearing briefs and we closed the record when we next met, on March 4, 2008.  

ISSUE
Did the RBA Designee abuse her discretion in referring the employee for a reemployment benefits eligibility evaluation under AS 23.30.041(c)?


SUMMARY OF THE RELEVANT EVIDENCE

I. HISTORY OF THE CASE

The employee worked for the employer doing accounting and finance work beginning in 1990.  On August 25, 1998, the employee saw Robert Lipke, M.D., for intermittent numbness and pain in both hands.  Dr. Lipke referred the employee to Michel L. Gevaert, M.D., for testing and evaluation.
  

On August 27, 1998, Dr. Gevaert noted that the employee had taken off work for two weeks and her symptoms improved; however her symptoms renewed when she returned to work.  Dr. Gevaert noted that, while the employee presented with a clinical history of carpal tunnel syndrome, the electrodiagnostic testing was negative.  He recommended a “conservative approach.”
  On September 18, 1998, Dr. Lipke wrote a letter to Dr. Gevaert in which he opined that the specific cause of the employee’s hand numbness has not yet been defined and that surgical intervention was contraindicated.

On October 14, 2005, the employee saw Eugene Lian, M.D., for bilateral hand pain.  She was assessed with possible carpal tunnel syndrome bilaterally and treated with anti-inflammatories.  Dr. Lian also recommended physical therapy and additional testing.  On October 20, 2005, the employee returned to Dr. Lian and reported continuing hand and arm problems although her pain had decreased.  Dr. Lian placed the employee in bilateral wrist splints and proscribed increased ibuprofen. 

On referral from Dr. Lian, the employee saw Sean D. Taylor, M.D. on October 24, 2005.  His impression was “mild carpal tunnel syndrome on the left” and “clinical diagnosis of carpal tunnel syndrome of the right.”  He recommended ibuprofen and conservative hand therapy.

On October 20, 2005, a Report of Occupational Injury or Illness (ROI) was filed with the Board.  In the ROI the employee identified her injury as bilateral carpal tunnel in her hands and arms caused by keyboard data input over an extended period of time.  

On November 23, 2005, the employee saw Dr. Kornmesser who diagnosed her with bilateral carpal tunnel syndrome.
  The employee continued seeing both Dr. Kornmesser and Dr. Lian.  

On April 19, 2006, the employee had an occupational therapy evaluation at Providence Alaska Medical Center.  The evaluation found occupational therapy services would be appropriate for her due to bilateral upper extremity pain and weakness.

On June 16, 2006, the employee had a right endoscopic carpal tunnel release performed by Dr. Kornmesser.
  On June 27, 2006, Dr. Kornmesser released the employee to work up to four hours a day for two weeks and then to eight hours a day.
  On August 8, 2006, the employer filed a Compensation Report reporting it had paid the employee TTD from June 16, 2006 through July 13, 2006.

On September 13, 2006, the employee saw Dr. Kornmesser and complained of increasing carpal tunnel symptoms on her left side.  He diagnosed “carpal tunnel syndrome that has worsened secondary to overuse on the left.”
   On September 28, 2006, the employee filed a workers’ compensation claim (WCC) for “carpal tunnel in hands/arms” and seeking temporary total disability (TTD) and temporary partial disability (TPD) benefits.
  

On September 29, 2006, Dr. Kornmesser performed a left endoscopic carpal tunnel release on the employee.
  On October 9, 2006, Dr. Kornmesser recommended physical therapy and noted it was unlikely the surgery would completely resolve her symptoms.  He noted, “I think the Workers’ Compensation issues may have something to do with this.  I have been unable to find other etiology for her wrist pain and numbness.”

On October 30, 2006, the employer filed an Answer To Employee’s Workers’ Compensation Claim.  Under defenses the employer stated, “The employer does not understand the claim submitted by the employee as it relates to claimed benefits.  The employer does not understand what the employee is seeking as no benefits have been denied.”
  The employer also raised a defense regarding TTD during a time when the employee was working part-time.

On November 13, 2006, the employee saw Dr. Kornmesser for surgery followup.  Dr. Kornmesser diagnosed: “Excessively painful postoperative course from endoscopic carpal tunnel release on the right.”  He concluded the employee would benefit from pain management consultation and possible additional testing.  He noted: “this is a Workers’ Comp issue and she may have secondary gain issues that have to be kept in mind.  Neurology consult may be reasonable in the future, as might psychologic evaluation.”

On November 30, 2006, the employee saw Larry A. Levine, M.D., for consultation on referral from Dr. Kornmesser due to ongoing complaints of pain, fatigue, and coordination problems with the hands.  Dr. Levine stated the employee was presenting with some symptoms that could be related to complex regional pain syndrome into the bilateral upper extremities and that further testing was indicated prior to diagnosis.
 

On December 12, 2006, the employee was seen by Brian D. Denekas, M.D., at the employer’s request, for an EME.
  Dr. Denekas indicated the employee reported extreme discomfort with the use of both of her arms and numbness in her hands.  She reported her symptoms began approximately September 2005, and that she had no specific injury.  Dr. Denekas concluded the employee had chronic pain that was non-physiologic and unrelated to neurologic or orthopedic pathology.  He questioned the diagnosis of carpal tunnel syndrome.

On January 3, 2007, the employer filed a Controversion Notice controverting all benefits pursuant to Dr. Denekas’s December 19, 2006 opinion that a causal relationship between any condition or symptoms and work activities for the employer did not exist and that the employee’s condition did not arise out of the course and scope of employment.

On January 16, 2007, the employer filed a Compensation Report indicating it paid the employee additional TTD from September 13, 2006 through January 3, 2007, and it had suspended paying benefits to the employee on January 4, 2007 because the employee was released to work.
  On January 19, 2007, attorney John W. Hendrickson filed an Entry of Appearance on behalf of the employee.

On July 31, 2007, Dr. Barrington authored a “To Whom It May Concern” letter stating: “I have examined Mrs. Schroeder and have determined that her condition necessitates vocational rehabilitation.”
  On August 9, 2007, the employee filed a Request for Eligibility Evaluation for Reemployment Benefits.   She identified July 31, 2007, as the date she received her first doctor’s recommendation (Dr. Barrington’s letter) that she seek vocational rehabilitation, and as the reason for her delay in filing the request.

On September 17, 2007, the employee’s attorney Mr. Hendrickson died.  Shortly thereafter, on September 21, 2007 the RBA Designee sent a letter informing the employee that her request for an eligibility evaluation was approved.  The RBA Designee stated that compensability was not an issue and there was a medical report indicating the employee could not return to her job at the time of injury.  The RBA Designee also explained that she determined the employee lacked the requisite knowledge, so unusual and extenuating circumstances existed that prevented timely filing by the employee and excused the lateness of the employee’s request.

On September 26, 2007, the employer filed a letter requesting reconsideration of the RBA Designee’s September 21, 2007 determination of the employee’s eligibility for an eligibility evaluation.  The request was based on due process concerns including the failure of the employee to provide the employer notice she was requesting an eligibility evaluation under 8 AAC 45.060.
  On September 27, 2007, the RBA Designee denied the employer’s request for reconsideration stating “It is our position the employee is entitled to an eligibility evaluation.”  The only explanation the RBA Designee provided was that there is a lower threshold to begin the reemployment process than to actually find an employee eligible for reemployment benefits citing, Travis Gravelle v. Pacific Detroit Diesel-Allison Company
 and Russell Grieve v. Northern Truck Center.
 

The employer filed a Petition for Review of the RBA Designee’s referral of the employee for an eligibility evaluation, and the September 27, 2007 denial of the employer’s request for reconsideration on October 2, 2007.  The employer explained:

The RBA Designee abused her discretion in referring the employee for an eligibility evaluation and in doing so violated the employer’s due process rights under the Act, the Alaska Constitution, and the U.S. Constitution.

On October 23, 2007, the employer filed an Affidavit of Readiness for Hearing (ARH) regarding its October 2, 2007 Petition.
  Both the Petition for Review and the ARH were mailed to the employee’s deceased attorney and not served on the employee.

On November 12, 2007, the employee saw Dr. Levine for followup in relation to bilateral hand and forearm pain.  Dr. Levine noted his disagreement with the employee’s assertion that she is completely unable to work.  He opined the employee has a ratable impairment of six percent whole person and that re-training would be reasonable so she can avoid the highly forceful use of the hands.  He indicated she is capable of some sort of work but that it should not include highly forceful repetitive use of her hands.

On November 27, 2007, a prehearing conference was held at which the employee advised that her attorney Mr. Hendrickson died on September 17, 2007, and she was in the process of locating another attorney to represent her.  The parties discussed the employer’s Petition for Review of the RBA Designee’s September 21, 2007 referral of the employee for an eligibility evaluation.  A hearing date was set for February 6, 2008, and the deadline for legal memoranda was set for January 30, 2008.  The Prehearing Conference Summary, in part, ordered, “A prehearing conference will be scheduled in January 2008 to frame the issues.”

On December 19, 2007, the employer filed an Answer To Employee’s Workers’ Compensation Claim disputing all benefits and stating as a defense:

Pursuant to the opinion of Dr. Brian Denekas dated December 19, 2006, there was never a causal relationship between any condition or symptoms and work activities for the employer.  The employee’s condition, complaints, or symptoms do not arise out of the course and scope of employment.

On December 19, 2007, the employer filed a Controversion Notice controverting all benefits pursuant to Dr. Denekas’s December 19, 2006 opinion that “there was never a causal relationship between any condition or symptoms and work activities for the employer.  The employee’s condition, complaints, or symptoms do not arise out of the course and scope of employment.”
 

On January 4, 2008, attorney Robert Rehbock filed an Entry of Appearance on behalf of the employee.
  On January 9, 2008, the employee filed a Petition seeking the cancellation of the scheduled February 6, 2007 hearing.  The employee asserted that, contrary to its October 23, 2007 ARH, the employer was continuing with discovery.  The employee argued that the setting of the hearing violated due process as the employee was unrepresented at the November 27, 2007 prehearing conference due to the death of her attorney.  Additionally, the employee argued that due to the death of her attorney she was not provided proper notice of the employer’s October 2, 2007 Petition appealing the RBA Designee’s determination or the October 23, 2007 ARH.  The employee asserted her new attorney needed additional time to prepare for the February 6, 2008 hearing.  Furthermore, the employee argued the November 27, 2007 Prehearing Conference Summary failed to clearly identify the issues for the February 6, 2008 hearing.

On January 14, 2008, the employee attempted to file an ARH requesting a hearing regarding its January 9, 2008 Petition to continue the February 6, 2008 hearing.   It was rejected by Division staff as being filed too soon.
 
  On January 18, 2008, the employer filed an Affidavit of Opposition to the employee’s ARH objecting to a hearing on employee’s ARH on the basis that 8 AAC 45.070(b)(2) provided the employer with twenty days to respond to the employee’s January 9, 2008 Petition.

On January 29, 2008, the employer filed an Opposition to the employee’s Petition to cancel the February 6, 2008 hearing.
  On January 30, 2008, pursuant to the November 27, 2007 Prehearing Conference Summary, the employee filed its Hearing Brief.

A prehearing conference was held on January 31, 2008.  Its summary indicates that the employer’s Petition for Review was set for hearing on February 6, 2008, but makes no other identification of the issues to be heard at the hearing.
  The employee’s Petition seeking cancellation of the hearing was not addressed.
  On February 1, 2008, the employer filed its hearing brief.
  Neither party filed an objection to the Prehearing Conference Summary or requested it be amended.

At the February 6, 2008 hearing the Board heard arguments from the parties regarding the scope and issues presented.  The employee sought to limit the scope of the hearing to the employer’s due process arguments and objected to proceeding with the employer’s course and scope and sufficiency of Dr. Barrington’s July 31, 2007 letter arguments.  The employer argued that all issues and arguments related to its Petition for review should be heard at the February 6, 2008 hearing.  The Board took the matter of the proper scope of the hearing under advisement.  The Board proceeded to take argument on all aspects of the employer’s Petition regarding abuse of discretion by the RBA Designee including the employer’s course and scope and sufficiency of Dr. Barrington’s July 31, 2007 letter arguments.  At conclusion of the hearing the Board left the record open until February 22, 2008 for post hearing briefing to more fully argue the due process questions and provide the employee with an opportunity to address the course and scope and sufficiency of Dr. Barrington’s letter issues raised by the employer.

The afternoon of February 6, 2008, the employee filed a letter identifying additional information in response to a Board inquiry during the February 6, 2008 hearing.  Specifically, the Board asked the parties if any physician other than Dr. Barrington had issued an opinion regarding the employee’s physical capacities to return to work.  The employee pointed out that, in his November 12, 2007 report, Dr. Levine opined the employee had a six percent PPI rating and was capable of some form of work but it should not include highly forceful repetitive use of the hands.  Further, the employee noted that this report was filed with the Board on a January 24, 2008 medical summary.

On February 22, 2008, the parties notified the Board that they agreed to extend the post hearing briefing deadline to February 29, 2008.  On February 29, 2008, the parties each filed a Post Hearing Brief.  On March 4, 2008, the employee filed a Submission of New Further Authority Regarding Course and Scope Defense to Re-employment Evaluation pointing out the Board’s recent decision Carey v Native Village of Kwinhagak et. al.
 
  On March 5, 2008, the employer filed an Objection to Employee’s Submission of New Further Authority Regarding Course and Scope Defense to Re-employment Evaluation arguing that the employee’s March 4, 2008 submission was not timely, that Carey is not dispositive, is distinguishable on the facts, and is still subject to reconsideration.
 

II. ARGUMENTS OF THE PARTIES


A. Argument of the Employer

The employer argued that the Board should proceed to decide all issues related to its appeal of the RBA Designee’s decision.  These issues include the employer’s due process violation claims, the effect of its course and scope defense and the sufficiency of Dr. Barrington’s letter.  The employer argued that its October 2, 2007 Petition for Review gave notice that it was appealing based on an abuse of discretion basis that included, but was not exclusively based on, due process concerns.  The employer maintained that notice that the issue for hearing was the RBA Designee’s abuse of discretion, was contained in the Petition for Review and the January 31, 2008 Prehearing Conference Summary.   The employer contended this is sufficient notice to include all its defenses in addition to due process concerns.  The employer asserts its due process concerns were specifically raised in its September 26, 2007 request for reconsideration letter.  The employer argued that if the RBA Designee had provided an opportunity to address her decision, the employer would have specifically raised its concerns regarding substantial evidence.  The employer argued it will be prejudiced if the Board fails to decide all issues  related to the employer’s appeal of the RBA Designee’s decision because it must maintain financial reserves related to any undecided potential liability.

The employer argued that the RBA Designee abused her discretion by denying the employer due process in the RBA Designee’s determination to refer the employee for a reemployment benefits eligibility evaluation.  The employer asserted that it had no knowledge of the employee’s application for an evaluation until it received a copy of the RBA Designee’s September 21, 2007 letter informing the employee that her request for an eligibility evaluation was approved.  The employer asserted it was entitled to receive notice of the employee’s application and given an opportunity to respond prior to the RBA Designee making a determination.  In its September 26, 2007 Request for Reconsideration, the employer requested the RBA Designee rescind her September 21, 2008 determination and direct the employee to serve the employer with her application so it could be afforded the opportunity to respond.  The employer argued that the RBA Designee’s denial of this request was a denial of due process.

The employer also argued that the RBA Designee abused her discretion in determining the employee was eligible for an eligibility evaluation because the determination is not supported by substantial evidence.  The employer pointed out that AS 23.30.041(c) requires a compensable injury for the RBA to determine an employee is entitled to an eligibility evaluation.  The employer argued that an eligibility evaluation is not to move forward when the compensability of a claim is in dispute and cited Avessuk v. Arco Alaska.
  The employer argued that the Board has consistently found that when an employer issues a controversion on the grounds that the employee’s condition did not occur within the course and scope of employment with the employer, compensability has been placed in issue for the purposes of postponing an eligibility evaluation under AS 23.30.041(c) and 8 AAC 45.510(b).  

The employer cited Smith v. Alaska Pacific Environmental Services
 and argued that the RBA Designee does not have statutory authority to determine the compensability of injuries nor to rule on the types of defenses raised by the employer.  The employer asserted that if there is a controversion that specifically denies an employee’s claim based on a course and scope defense, the RBA Designee cannot move forward with an eligibility evaluation.  The employer pointed out its January 3, 2007 Controversion specifically identified a course and scope defense and argues it prevents an eligibility evaluation.

The employer argued the employee’s contention, that the January 16, 2007 Compensation Report essentially withdrew the prior course and scope controversion, is erroneous and without authority.  The employer asserted the compensation report was mistaken in indicating the reason for termination of TTD benefits was a release to work, rather than a controversion based on the course and scope defense.  The employer asserted the compensation report is irrelevant, as there is no evidence the RBA Designee knew of or considered it.  

The employer argued that the RBA Designee abused her discretion in determining the employee was eligible for an eligibility evaluation because she failed to follow the guidelines of 
8 AAC 45.520
 when determining that unusual and extenuating circumstances excused the employee’s lateness in requesting an eligibility evaluation.  The employer argued that under 8 AAC 520(a)(2)   Dr. Barrington’s July 31, 2007 letter was insufficient in that it failed to predict the employee could not return to her job at the time of injury and failed to state that her need for reemployment benefits was due to her reported workplace injury. The employer argued that a medical record does not constitute substantial evidence when it fails to predict that the employee might not be able to return to her job at the time of injury and cited David v. UIC Development.
  The employer argued that the RBA Designee failed to follow controlling law and misapplied the Alaska Workers’ Compensation Act (Act) and that this is an abuse of discretion. The employer cited: Binder v. Fairbanks Historical Preservation Foundation,
 Goldsby v. Costco Wholesale Corporation,
 Carrell v. Pacific log & Lumber, Ltd.,
 and Longenecker v. Coalaska, Inc.
 

The employer argued that the Board should not consider the recent Carey decision in its deliberations in this matter.  The employer maintained Carey is not dispositive, is distinguishable on the facts and is still subject to reconsideration.  The employer asserts that in S&W Radiator Shop v. Flynn,
 the Alaska Workers’ Compensation Appeals Commission (AWCAC) held that payment of benefits by an employer does not constitute an admission on compensability.  The employer argues that accordingly, the Board in Carey did not find, as the employee asserts, that mere payment of any benefit constitutes an admission that the entire injury is compensable.


B. Argument of the Employee

The employee argued that her January 9, 2008 Petition to cancel the February 6, 2008 hearing should have been granted.  The employee referenced 8 AAC 45.074(b)(1)(D) as providing that the death of the employee’s former attorney is good cause for a continuance.  The employee asserted the employer knew of Mr. Hendrickson’s death when it mailed notice of its October 2, 2007 Petition and October 23, 2007 ARH to Mr. Hendrickson’s address as service to the employee.
  The employee stated in her January 9, 2008 Petition that the employer’s attorney “admitted knowing of Mr. Hendrickson’s death, but in spite that did not make any service of the petition or ARH on the claimant.”
  The employee asserted she was unaware until the November 27, 2007 prehearing that the employer had brought its petition and filed an ARH.
  The employee argued that the employer’s continuing discovery efforts following its November 27, 2007 ARH indicate this matter is not ready for hearing.  The employee maintained she needs additional time to prepare for hearing on the employer’s arguments regarding course and scope and the sufficiency of Barrington’s letter.  The employee argued that given Mr. Hendrickson’s death, the recent involvement of the employee’s new attorney and the circumstances leading to the hearing, the continuation of the February 6, 2008 hearing or at least the limiting of issues presented was necessary to provide the employee with due process and prevent irreparable harm.  The employee referenced 8 AAC 45.074(b)(1)(L) as providing that irreparable harm is good cause for a continuance.

The employee argued that the issues presented at the February 6, 2008 hearing should be limited to the employer’s due process violation arguments and not include the employer’s arguments regarding course and scope and insufficiency of Dr. Barrington’s letter.  The employee maintained the January 31, 2008 Prehearing Conference Summary fails to specifically identify the issues for the February 6, 2008 hearing.  The employee argued that the only formal notice of issues presented consists of the employer’s September 26, 2007 request for reconsideration letter and October 2, 2007 Petition for Review, which only refer to due process concerns.  The employee pointed out that the Board may not at hearing add and decide issues not set for hearing at the prehearing.  The employee argued that notice to parties of the issues to be addressed at a hearing should be provided through prehearing conference summaries and called the Board’s attention to 8 AAC 45.065 and 
8 AAC 45.070(g).
   The employee argued that the claimant must be afforded such notice before issues may be heard and, in support cited Groom v. State.
  At the February 6, 2008 hearing, the employee argued that if it had been granted a continuance the specific issues related to the employer’s arguments regarding substantial evidence could have been identified in a subsequent prehearing.  The employee argued that a continuance would have provided the employee a reasonable opportunity to research relevant law and prepare evidence to argue the substantial evidence questions. 

The employee argued that the RBA Designee did not abuse her discretion in denying the employer’s request for reconsideration.  She contends that the employer’s due process rights have been provided by the opportunity to request reconsideration and this appeal.  The employee pointed out that neither AS 23.30.041(c) nor 8 AAC 45.510(b) require that the employee provide the employer with notice of a request for an eligibility evaluation.  The employee maintains her request for an eligibility evaluation was neither a claim nor a petition and as such neither service to the employer nor a medical summary was required by 8 AAC 45.050(b).  The employee argued that instead, under 8 AAC 45.510(c), the employer is afforded notice upon receipt of the letter from the RBA advising the parties of the decision regarding unusual and extenuating circumstances, whether the employee is eligible for an evaluation or that action will not be taken until compensability of the injury has been resolved.  The employee asserted that due process is not denied by lack of prior notice because the employer is offered the opportunity to later challenge the RBA’s determination. 

The employee pointed out that the 2005 revisions to the Act make the start of the reemployment process mandatory without requiring the employee to request an evaluation.  The employee asserted that she falls under the new version of the Act.  

The employee argued that the Board has held that the employer’s mere recitation of words indicating a course and scope defense is not sufficient to preempt the reemployment process.  The employee asserted the RBA may determine between conflicting evidence against course and scope being an active defense and cited Smith v Alaska Pacific Environmental,
 and E.G. Bass v. Kiewitt.
  The employee argued that the policy behind the Act disfavors postponing an eligibility evaluation.  The employee pointed out that in both Rydwell v. Anchorage School District,
 and Konecky v. Camco Wireline,
 the Alaska Supreme Court instructed the Board that the statutory scheme of AS 23.30.041 seeks to reduce the use of vocational rehabilitation as a litigation tool and to speed up the reemployment process in the expectation of producing more successful outcomes.  The employee called the Board’s attention to Kinn v. Norcon, Inc.,
 where, based upon the Supreme Courts instructions, the Board clarified that in order to paralyze the reemployment process, a controversion challenging “compensability” has to support a defense that the claim was not work-related.

The employee argued that since the employer originally accepted the employee’s claim and paid benefits, the subsequent controversion is not really based on course and scope but rather a medical controversion.  In support of this argument the employee cited the Board’s recent decision in Carey which she provided in her March 4, 2008 post hearing submission of new authority.  In Carey the Board found that:

. . . in the instant case, the employee must be subject to the course and scope defense immediately after the employer discovers the injury, not after treatment has been rendered which allegedly results in the condition becoming medically stable.

. . . after accepting an injury as compensable, for the employer to later raise a course and scope defense in its controversion would defeat the intent of Alaska Supreme Court precedents emphasizing an expeditious vocational rehabilitation process and voidance of use of vocational rehabilitation as a litigation tool.
  

The employee argued that the employer’s January 16, 2007 Compensation Report had the effect of rescinding the January 3, 2007 Controversion because it only mentions that the employee has been released to return to work as a reason for discontinuing benefits.  The employee argued that Dr. Barrington’s letter provided the RBA Designee with sufficient evidence to exercise her discretion and decide to refer the employee for an eligibility evaluation.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. FAILURE OF THE BOARD DESIGNEE TO GRANT THE EMPLOYEE’S PETITION FOR A CONTINUANCE

8 AAC 45.070(a) provides, in part:

Hearings shall be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

8 AAC 45.070(c) provides, in part:  

To oppose a hearing, a party must file an affidavit of opposition in accordance with this subsection.  If an affidavit of opposition to a hearing … is filed in accordance with this subsection, the board or its designee will, within 30 days after the filling of the affidavit of opposition, hold a prehearing conference.  In the prehearing conference the board or its designee will schedule a hearing date within 60 days or, in the discretion of the board or its designee, schedule a hearing under (a) of this section on a date stipulated by all parties. . . .

8 AAC 45.074(b) provides, in part:

. . . A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

(C) a party or representative of a party, or a material witness, becomes ill or dies;

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Under AS 23.30.041(d), the Board must uphold a decision of the Board Designee absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  An agency’s failure to properly apply the controlling law or a failure to exercise sound, reasonable, and legal discretion fall within the definition of “abuse of discretion.”
  

On January 9, 2008, the employee filed a Petition seeking the cancellation of the scheduled February 6, 2007 hearing.  The employee argued the hearing should be continued to provide the employee due process.  The employee pointed out that her attorney, Mr. Hendrickson, died on September 17, 2007, and that she had only recently been able to replace him.  The employee argued that due to the confusion during the period following Mr. Hendrickson’s death, some pleadings were not provided to her in a timely manner.  These pleadings included the employer’s October 2, 2007 Petition appealing the RBA Designee’s determination and the employer’s October 23, 2007 ARH.  The employee argued that contrary to its ARH representations of being prepared for hearing, the employer was continuing with discovery.  The employee also argued that the Prehearing Conference Summary failed to clearly identify the issues for hearing.
  The employee additionally argued that given Mr. Hendrickson’s death, the recent involvement of the employee’s new attorney and the circumstances leading to the hearing, the continuation of the February 6, 2008 hearing or at least the limiting of issues presented was necessary to provide the employee with a fair opportunity to prepare for hearing.  The employee maintained she needed additional time to prepare for hearing on the employer’s arguments regarding course and scope and the sufficiency of Dr. Barrington’s letter.  

The employer argues that its Petition for Review and ARH, and the Prehearing Conference Summaries provided the employee with sufficient notice and opportunity to prepare for hearing.  The employer points out that its Petition for Review identified it was based on the RBA Designee’s abuse of discretion which can include both due process and other specific issues.  The employer argues that it would be prejudicial to the employer if the Board does not proceed to decide all issues related to its appeal because it must maintain financial reserves related to any undecided potential liability.

We find the Prehearing Conference Summary for the January 31, 2008 prehearing conference makes no mention of the employee’s petition seeking cancellation of the hearing.
  We find the summary makes no identification of the issues to be heard at the February 6, 2008 hearing other than, “A board hearing has already been set on 2/6/08, to hear the [employer’s] 10/2/07 Petition for review of the RBA Designee’s decision.”

We find, given the employee’s unpredictable loss of counsel, the employee’s request for a cancellation/continuance deserved serious consideration.  The Board has in the past granted continuances requested by employees attempting to secure new legal representation.
  Furthermore, we find the employee did not unreasonably delay in retaining new counsel and her new attorney’s January 4, 2008 Entry of Appearance was only 33 days before the February 6, 2008 hearing.  The employee’s new counsel very timely filed the Petition for continuance, only five days after his Entry of Appearance.  We find the employee has acted in good faith and with due diligence.  We find the failure to follow the instruction of the November 27, 2007 Prehearing Conference Summary, to specifically identify the hearing issues at the January 31, 2008 prehearing, added to the employee’s new attorney’s difficulties in preparing for the February 6, 2008 hearing.
 
  We find that a continuance would have provided the employee a reasonable opportunity to research relevant law and prepare evidence to argue the substantial evidence questions.  We find the employee’s request for additional time to prepare for the February 6, 2008 hearing to be reasonable under the circumstances.  At a minimum, the Petition should have been specifically discussed and ruled on by the Board Designee chairing the January 31, 2008 prehearing conference.

We find good cause existed to grant the employee’s Petition for continuance under 8 AAC 45.074(b)(1)(C) and (L).  We find the Board Designee lacked substantial evidence to justify a denial of the employee’s petition for a continuance of the February 6, 2008 hearing.  The Board concludes that to proceed to decide the non-due process issues in this matter, without allowing the employee additional time to prepare, could irreparably harm the employee’s case.  We find it was manifestly unreasonable and a failure to exercise sound, reasonable and legal discretion for the Board Designee to not grant the employee’s request for a continuance.  We conclude the Board Designee abused her discretion in failing to grant the employee’s Petition for a continuance of the February 6, 2008 hearing.  

As the employee agreed to proceed with the employer’s due process issues at the beginning of the February 6, 2008 hearing, we find the abuse to be limited to only the failure to limit the scope of the February 6, 2008 hearing to the employer’s due process issues.  Since the Board concludes the employee’s Petition for a continuance should have been granted, the remaining issues regarding whether the RBA Designee abused her discretion in referring the employee for an eligibility evaluation, including the course and scope argument and the sufficiency of Dr. Barrington’s letter, are continued.

II. DID THE RBA DESIGNEE ABUSE HER DISCRESION BY FAILING TO PROVIDE THE EMPLOYER WITH DUE PROCESS PRIOR TO REFERING THE EMPLOYEE FOR AN ELIGIBILITY EVALUATION UNDER AS 23.30.041(c)?

At the time of the employee’s injury, AS 23.30.041(c) provided, in pertinent part:  

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.  The administrator shall … select a rehabilitation specialist … to perform the eligibility evaluation. 

8 AAC 45.510(b) provides:

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with 

(1) an explanation of the unusual and extenuating circumstances, as defined in 
8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of injury; and 

(2) a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.

This employee stands at the initial stage in the reemployment process.  Whether the employee may actually be found eligible for reemployment benefits is not yet at issue.  We have long recognized there is a lower threshold to begin the reemployment process with an eligibility evaluation, than to actually be found eligible for reemployment benefits.
 

At the time of the employee’s injury, AS 23.30.041(c) requires the following: 1) a compensable injury, 2) a possibility that the injury may permanently preclude the employee from returning to his occupation at the time of injury, 3) a request by the employee for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury, and 4) if notice is not given within 90 days, a determination by the RBA that the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request.  If the criteria of AS 23.30.041(c) are met, the statute imposes a ministerial duty on the RBA to refer the employee for an evaluation.  8 AAC 45.510 provides additional guidance to the RBA when considering an employee’s written request for an eligibility evaluation.  Pursuant to 8 AAC 45.510(b), the RBA considers a request for an eligibility evaluation only if the compensability of the injury has not been controverted, and the request is submitted with an explanation of unusual and extenuating circumstances, if needed, and a physician’s prediction that the injury may permanently preclude the employee from returning to his job at the time of injury.  

If the criteria of AS 23.30.041(c) are met, the RBA is required to refer the employee to a rehabilitation specialist for an evaluation.  That subsection of the statute does not explicitly discuss the mechanism for parties to challenge that referral, but AS 23.30.041(d) provides a right to request a hearing to review RBA eligibility determinations.  We have interpreted the review provision of AS 23.30.041(d) to apply to other aspects of the eligibility process, including the referal to a rehabilitation specialist.
  In Grieve v. Northern Truck Center D.B.A.,
 the Board applied the procedures and standards of AS 23.30.041(d) to review of a RBA decision to refer an employee for an eligibility evaluation.   Accordingly, we will apply the procedures and standards of AS 23.30.041(d) to the review of the RBA Designee’s referal decision in this matter.

The employer argued the RBA Designee abused her discretion by failing to provide the employer with due process prior to her determination that the employee was eligible for a reemployment benefits eligibility evaluation.  The employer argues that it was entitled to notice of the employee’s request for an eligibility evaluation and the opportunity to comment prior to the RBA Designee making a determination.  The employer argued that the RBA Designee abused her discretion in denying the employer’s request for reconsideration without allowing the employer to present additional arguments regarding the referral of the employee for an eligibility evaluation.

We find that neither AS 23.30.041(c) nor 8 AAC 45.510(b) requires notice to the employer of an employee’s request for an eligibility evaluation.  We find that it is not necessary for an employee to file either a claim or a petition to request an eligibility evaluation and, therefore, service as provided for in 8 AAC 45.050 is not required to initiate the evaluation process.  AS 23.30.041(c) and 
8 AAC 45.510(c) impose a nondiscretionary ministerial duty on the RBA to refer the employee to an eligibility evaluation, a preliminary step in the process to determine possible eligibility for reemployment benefits.  Under 8 AAC 45.510(c) the employer is provided notice by a letter from the RBA advising of the RBA’s determination.   We find the employer is provided an opportunity to challenge the RBA’s determination under AS 23.30.041(d) thereby affording the employer with procedural and substantial due process.  Either party, within 10 days of the RBA’s determination, has the opportunity to seek review of the decision by requesting a hearing under AS 23.30.110.  We additionally note the employer may avail itself of a petition for reconsideration under AS 44.62.540, as it did in this case.
We find this approach to the review of RBA decisions is consistent with the legislative intent that "[p]rocess and procedure shall be as summary and simple as possible."
  In 1988 the legislature reaffirmed its intention that the Act "be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to the employers."
  In 2005 the legislature added this intent language directly into the Act.
 
In Kinn v Norcon, Inc.,
 the Board discussed the Legislature’s intent regarding the reemployment process.
In 1988 the legislature repealed the former section .041 and reenacted "a fundamentally changed workers' compensation rehabilitation system,"  "The overall goal of these changes [to the workers' compensation rehabilitation system] is to promote a prompter, more efficient, more cost-effective, successful and less litigated rehabilitation system."  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996)(emphasis in original).

The 1988 revisions to subsection 41 were derived from proposals advanced by The Ad Hoc Labor/Management Task Force on Worker's Compensation (Task Force).  A primary goal in revising the vocational rehabilitation system was to control the costs of rehabilitation.  Binder v. Historical Preservation Foundation, 880 P.2d 117, 122 (Alaska 1994).  In addition, the Task Force identified two related major defects in the prior law that are particularly relevant to the instant case; over-litigation of reemployment benefits and delays in getting eligible employees into the rehabilitation process.

The Board in Kinn quoted the Sectional Analysis of Workers' Compensation Task Force SB 322 and HB 352, at Page 2-4 which states in pertinent part:


Section 6.   In this section we have completely revised the vocational rehabilitation statute. 


Part G:  This part lists the various outcomes of a reemployment program.  These must be achieved in the shortest possible time and insure remunerative employability but not remunerative employment.  This is meant to discourage elaborate rehabilitation plans and encourage an injured worker to return to the work force.


Part J: This part outlines time limits in the reemployment benefits process.  . . . All of these time lines are intended to assist the employee in a speedy rehabilitation plan and not to prolong an employee's entrance back into the work force.  This section also sets forth various disputes and resolution processes with final decision-making power by the Board.

Based on this legislative history the Board finds the Legislature sought to streamline the reemployment benefits process to retrain injured workers more quickly and improve reemployment results to reduce the costs to the workers’ compensation system.  The Board finds the statutory scheme whereby the RBA’s decision to refer an employee for an eligibility evaluation is ministerial.  It reflects the Legislature’s intent for very prompt action to return the injured worker to the workforce.  The Legislature vested the parties’ right to review, including their hearing and notice rights at AS 23.30.041(d) and AS 23.30.110(c).  The employer has the opportunity for a very timely request for reconsideration and appeal of the RBA’s decision; which, in either case, if the employer prevails, shall eliminate most of the expense to the employer.

The employee points out that the 2005 revisions to the Act make the start of the reemployment process, by the RBA’s referral of the employee for an eligibility evaluation, typically automatic without requiring the employee to request an evaluation.
  The employee argues that as a procedural rather than substantive amendment to the Act, the employee falls under the new version of the Act.  The employer argues that if prior notice to the employer is required by due process under the pre-2005 version of the Act then the new version is a greater violation of due process requirements.  The Board declines to rule on this argument at this time.  However, the Board does find these 2005 amendments to the Act consistent with our previous finding of legislative intent to speed up and simplify the reemployment benefits process under the Act.

The Board concludes the lack of notice to the employer prior to the RBA Designee requesting an eligibility evaluation for the employee did not violate the employer’s due process rights.   The Board further concludes that subsequent notice to the employer under 8 AAC 45.510(c) advising of the RBA’s determination and the opportunity of the employer to challenge the RBA’s determination under AS 23.30.041(d) by requesting a hearing under AS 23.30.110, provide the employer with appropriate due process and that the employer’s rights are protected.

ORDER
1.
Pursuant to 8 AAC 45.074, the Board Designee abused her discretion in failing to grant the employee’s Petition for a continuance of the February 6, 2008 hearing or to limit the issues at hearing to the employer’s due process concerns.

2.
The employer may exercise its right under AS 23.30.041(d) and AS 23.30.110(c) to a hearing and notice appealing the RBA Designee’s decision to refer the employee for an eligibility evaluation under AS 23.30.041(c) and 8 AAC 45.510.

3.  Under AS 23.30.135, the Board remands this matter to a Board Designee for a prehearing to set a hearing on all remaining issues regarding the employer’s October 2, 2007 Petition for Review of the RBA Designee’s September 21, 2007 referral of the employee for an eligibility evaluation and September 27, 2007 denial of the employer’s request for reconsideration.
Dated at Anchorage, Alaska this 24th day of March, 2008.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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