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on March 24, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims on December 4, 5, 18, and 19, 2007 at Anchorage, Alaska;  the accommodation to spread the hearing over four half days was at the employee’s request.  The employee appeared, and represented herself;  she was supported (but not officially represented) by non-attorney Barbara Williams.  Attorney Randall Weddle represented the employer and insurer (employer).  We kept the record open to allow the Board an opportunity to review the extensive deposition record.  The parties agreed at the last day of hearing on December 19, 2007, that the documentary record would be closed.  On January 30, 2008 the employee filed another pleading with additional documents attached, because “I wanted to make sure that the Board had copies of items that I read or showed as exhibits at the hearing.”  The employer objected to the post hearing evidence on February 4, 2008.  We closed the record on February 21, 2008 when we next met.  


ISSUE
Whether the employee’s condition is a compensable, work-related injury.  


SUMMARY OF THE EVIDENCE
We recognize the employee’s record in this case has expanded to historic proportions (seven banker boxes to date).  Nonetheless, our recitation of the facts below is limited to those that are necessary to decide the narrow issue before us.  The employee has an education degree from a college in Virginia, and has taught elementary school in Virginia and rural Alaska.  (Employee, July 27, 2005 dep.  at 11).  According to her April 10, 2002 report of occupational injury or illness (ROI), the employee began working for the employer on October 1, 2001 as an activity therapist.  The employee’s primary client was a young (approximately 9 years old in 2002), non-verbal autistic child, the daughter of Richard Haynes and Amy Dimmick, an un-married, long-term couple.  

According to her ROI, the employee injured her back and right side shoulder blade during an incident that occurred on April 8, 2002 while working.  The employee described the mechanism of injury as follows:  “I was seated at a table with my back to the entrance to the room.  A person (client’s father) entered and slapped me on the back on 4/8.  It is still uncomfortable as of 4/10, especially when driving.”  

Lay witnesses and testimony.

At the December 5, 2007 hearing, the employee testified that prior to her work injury, she always received positive work evaluations and was described as “knowledgeable, confident, cooperative, with good initiative, and conscientious worker.”  She testified in more detail regarding her work for the employer prior to the work injury.  At the December 4 and 5, 2007 hearing dates, the employee testified that her work with the child involved going to the playground and swimming with an emphasis on developing the child’s language skills.  She testified that, with any autistic child, it was always important to have the appearance of being calm.  She believed she was doing a good job with the child.  

On July 27, 2005 the employee testified via deposition.  The employee testified consistent with her deposition during the December, 2007 hearings.   During the following exchange, the employee described the April 8, 2002 incident:  this is taken verbatim from this deposition transcript:    
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18   Q    On the date of the accident, what happened?  Or the 

19   injury, what happened?

20   A    I was at the child's home, seated, watching her.  I 

21   was hit from behind.

22   Q    How would you describe the hit?

23   A    From behind.  It pushed me down in my chair.

24   Q    What do you mean it pushed you down in your chair?

25   A    Into my lap. 
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 1   Q    It pushed you down.  What do you mean it pushed you 

 2   into your lap?

 3   A    From a seated upright position to into my lap.

 4   Q    Bent over?

 5   A    Right.

 6   Q    Was this a friendly tap on the back?

 7   A    No.

 8   Q    Was it a fist or open palm; could you tell?

 9   A    Not sure.  I think it might have been a hand, open 

10   hand.  Couldn't see.  In shock.  

11   Q    In shock?

12   A    Uh-huh.

13   Q    You were in shock?

14   A    Yes.

15   Q    Did the blow cause pain?

16   A    Yes.

17   Q    Did you cry out?

18   A    I don't think so.

19   Q    Did the blow cause you to fall to the ground?

20   A    No.

21   Q    Did it force you over some piece of furniture or 

22   something like that?

23   A    The table was beside me.  I think it was just into my 

24   lap.

25   Q    Not into the table?
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 1   A    No, I don't think so.  It was beside me.  

 2   Q    And who hit you?

 3   A    Rich Haines.

 4   Q    Did he say anything when he hit you?

 5   A    Yes.

 6   Q    What did he say?

 7   A    I think it was you're a pushy broad, you're one pushy 

 8   broad.

 9   Q    What did you take it he meant by that?

10   A    I was in shock.  I was confused.  Scared.

11   Q    Did you understand that he was offering a compliment 

12   to you by saying that?

13   A    It didn't feel like it.  Those words don't feel like 

14   complimentary words, and being hit doesn't feel like a 

15   compliment.

16   Q    Did he subsequently explain what he intended when he 

17   did that?

18   A    Yes.

19   Q    What did he say?

20   A    Said that he appreciated me pushing all the paperwork 

21   through.

22   Q    This is paperwork for his child?

23   A    Yes.

24   Q    Did he apologize?

25   A    Yes.
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 1   Q    After this incident, did you continue working that 

 2   day?

 3   A    I was in shock.  I got in the car with the child and 

 4   realized on the road that I was hurt.

 5   Q    What were your symptoms?

 6   A    It hurt.  My shoulder blade area and my fingers were 

 7   sort of numb.  It was hard to drive.

 8   Q    What time of day was that?

 9   A    Evening.

10   Q    Did you go to a doctor?

11   A    Yes.

12   Q    What doctor did you go to?

13   A    Lori Landstrom.

14   Q    Was it the same day that you went to see Lori 

15   Landstrom?

16   A    No.

17   Q    What day did you go to see Dr. Landstrom?

18   A    I believe it was Wednesday morning I saw Lori.

19   Q    What day -- I know the injury occurred on April the 

20   8th.  Was that a Monday or Tuesday or do you remember what 

21   day it was?  

22   A    I believe it was a Monday.

23   Q    So two days later you saw Dr. Landstrom, correct? 

24   A    I saw Lori Landstrom on, I believe, Wednesday.  I 

25   believe that was two days later.
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 1   Q    What kind of a doctor is Dr. Landstrom?  Well, she's 

 2   a physician assistant, actually, isn't she?

 3   A    Yes.

 4   Q    How did Dr. Landstrom treat you?  Did she give you 

 5   some medicine?

 6   A    On Wednesday?  

 7   Q    Yeah.  

 8   A    I think Ibuprofen.

 9   Q    Did that help?

10   A    No.

11   Q    Let's just say that first week, from April the 8th to 

12   the 15th, what were your symptoms during that week?  

13   A    I was in pain.

14   Q    Where was the pain located?

15   A    My right shoulder blade area.

16   Q    Were you able to use your right arm during that week?

17   A    I tried.

18   Q    Did you have to wear a sling or anything like that?

19   A    No.  

20   Q    Were you unable to lift things with your right arm?

21   A    I tried and it hurt.

22   Q    So if you had a choice of using your right or left 

23   arm, you would use your left arm during that week?

24   A    I tried.  It hurt with my left.

25   Q    It hurt with your left arm also?
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 1   A    Yes, on my back, like the middle back and even on the 

 2   right side.  

 3   Q    When you were slapped, were you slapped on the right 

 4   side or left side?

 5   A    I believe it was on the right side.  I was in shock.

 6   Q    But it affected your ability to use both arms; is 

 7   that right -- 

 8   A    Yes.

 9   Q    -- during the first week?

10   A    Even still.

11   Q    And have any doctors asked you to describe pain level 

12   from one to 10; have you ever had that?  

13   A    Yes.

14   Q    During that first week, how would you have rated your 

15   pain on a scale of one to 10?

16   A    I had never heard of that.  I didn't know that there 

17   was a such a thing.  I wouldn't have thought of it in 

18   those terms.  It just hurt a lot.  

19   Q    So even today you wouldn't be able to rate it on a 

20   scale of one to 10?

21   A    It's hard in retrospect.  I know that it hurt a lot, 

22   and it was stopping me from doing what I wanted to.  

23   Q    Were you able to continue taking care of the child?

24   A    No.  I tried to go and realized I was in over my 

25   head.

                                                                    45

 1   Q    When did you stop taking care of the child?

 2   A    I'm not sure I could come up with exact dates and 

 3   calculate on the fly, but I think, okay, Monday was when I 

 4   was hit.  Wednesday, I think -- I think on -- I don't 

 5   remember.  Sometime that week.  Maybe it was -- I don't 

 6   remember.  I tried to go to swim lessons and realized it 

 7   was too much even to drive, and I was hurting too much to 

 8   be useful in the water.  

 9   Q    So, say, the second week after the accident, say, the 

10   15th to the 21st, did your symptom get worse?

11   A    I was hurting, and the pain continued, and I was 

12   getting behind, and off the top of my head, I can't tell 

13   you such and such a date to such and such a date.

14   Q    Well, by mid summer or, say, by June or July, were 

15   your symptoms worse?  I'm just trying to get a feel for 

16   how they progressed.  

17   A    I was hurting and I tried to do physical therapy.  I 

18   tried to take medications.  I was hurting and life was 

19   very difficult.  

20   Q    By June, was the pain worse than it had been in 

21   April?

22   A    I don't know.  I never had seen a scale for pain 

23   before.  I didn't -- I didn't know -- I didn't know how 

24   far in over my head I was.  I just knew it hurt and that 

25   this pain -- there was something wrong.
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 1   Q    Did you avoid activities?

 2   A    I tried to sometimes.  I had to.

 3   Q    Did you avoid carrying heavy bags or purses or things 

 4   like that?

 5   A    I tried to.

 6   Q    What did you mean you tried to?  Either you carried 

 7   them or you didn't.  Do you recall carrying heavy bags or 

 8   purses or anything like that in June or July?  

 9   A    I tried to carry things.  It hurt very much.  It 

10   would make the pain worse and make me less able to carry 

11   things later.  I tried to carry them in different ways.  I 

12   tried to increase -- because I was told that if I didn't 

13   try that worse things to happen to my body with muscles 

14   and other things getting out of practice, and so I tried 

15   and it was very difficult.  It was very confusing.  I 

16   didn't understand chronic pain.  I never really heard of 

17   it before.  

18   Q    At any time during the first three months after the 

19   accident, did your doctor prescribe use of a sling?

20   A    No.

21   Q    At any time in the first three months after the 

22   accident, did you use a sling?

23   A    I tried to have my husband pin my arm to my jacket to 

24   reduce motion, so that I could walk, because I was 

25   concerned about being sedentary.  I tried -- I tried 
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 1   problem solving.

 2   Q    Which arm was pinned to your jacket?

 3   A    My right arm.

 4   Q    Did that help?

 5   A    Somewhat.  

 6   Q    Did you continue using it?

 7   A    No.  It was very brief.  And it's not something that 

 8   I really wanted to do in public.

The employee described another incident that she found to be intimidating at the December 4 hearing.  The employee testified that on July 1, 2002 the employee encountered Ms. Dimmick at the Kenai Community Library.  She stated that Ms. Dimmick was standing very close to her, she perceived in an intimidating manner, in her “personal space.”  The employee testified she “froze” in fear of Ms. Dimmick, who said to her:  “My, we seem to be just fine.”  After Ms. Dimmick walked away, the employee panicked and sought protection behind the library counter.  The employee called the troopers.  After 45 minutes, she called again and Officer Gordon came to the library.  Officer Gordon walked her to her car.  

Richard Haynes testified via deposition on October 17, 2007.  Mr. Haynes testified that his daughter Alyse has autism, is non communicative, has a very limited vocabulary, does not make declarative sentences, and requires 100% supervision.  Mr. Haynes testified that he is familiar with Noelle McCullough because she was a service provider who worked, first, for Frontier, and then for Job Ready.  He testified that Ms. McCullough provided services for his daughter.

Although Mr. Haynes could not recall the exact date of the incident leading to the employee’s alleged work injury, he testified that he walked through the living room and saw the employee sitting, reading a book.  He testified that he gave the employee an “at-a-boy” on her shoulder, while saying, “I love a pushy broad.”  Mr. Haynes testified that an “at-a-boy” is a friendly clasp on the shoulder intended to demonstrate admiration for an individual.  He testified that when he told the employee he loved a pushy broad, he did not yell it, but simply stated it.  Mr. Haynes testified that when he gave the employee the pat on the shoulder, she simply looked up from the book and said, “We do what we can.”  He testified that the employee's eyes were normal; but there was no exclamation, no reaction beyond simply looking up from the book she was reading and saying, “We do what we can.”  At the time, Mr. Haynes testified that the employee was sitting in a folding metal chair.  He testified she did not get up from the chair and two of them talked for a few minutes.  Mr. Haynes testified that there was no indication whatsoever that the employee was in any type of distress after he gave her shoulder an “at-a-boy.”  Shortly thereafter, he testified he left the living room.  Thereafter, he testified he was leaving the house and walked around the employee who was sitting on the floor in front of a cabinet, sorting through arts and crafts materials that belonged to his daughter.

Mr. Haynes testified that he received a call from his significant other later that evening indicating that the employee wish to speak with them both, but would not declare what it was about.  He testified that when the employee came to their home to talk, she sat on the couch and began lambasting him over the comment he had made earlier about loving a pushy broad.  He testified that, although he didn't remember the specifics, he recalled her being upset and angry.  
Mr. Haynes testified he explained to the employee that what he said was intended to be a compliment.  He testified her reaction changed a bit and she stated, “Well, I'm not one to carry a grudge.”  He testified that he followed her out the door so that he could open the front gates to assist her in getting out; that she got into her car, he opened the gate, they were cordial and their goodbyes and that was the last he saw of her until the deposition.
Amy Dimmick testified via deposition on October 17, 2007.  Ms. Dimmick testified she is acquainted with the employee because she served as a care attendant for her daughter, Alyse, who has autism.  Ms. Dimmick testified her daughter is nonverbal; she cannot tell her parents things that have occurred or things that people have said to her.  Therefore, Ms. Dimmick testified that she and Mr. Haynes have to have someone they can trust working with their daughter.

Although Ms. Dimmick could not recall the exact date of the incident leading to the employee’s alleged work injury, she did recall at one point walking into the living room, where the employee was sitting in front of a the family's television entertainment center sorting through a box of her daughter's arts and crafts supplies.  Ms. Dimmick testified that the employee was sitting in the main traffic area between the front door in the kitchen and Ms. Dimmick had to walk around the employee.  Ms. Dimmick testified that, at that time, the employee seemed fine.  

Ms. Dimmick recalled that, at some point, she reminded the employee it was time for her and Alyse to get ready to go.  She testified that they did and Ms. Dimmick opened the gate for them.  She testified they had a big, heavy log chain across the driveway at the time, instead of gates.  Therefore, she testified, she walked outside, the employee put Alyse in the back of the car and made sure Alyse was buckled in, then the employee got into the car and the employee and Alyse went swimming.  

Typically, Ms. Dimmick testified that it was her habit to pick her daughter up after swimming.  On the day in question, when Ms. Dimmick arrived to pick up Alyse, she was in the employee's car.  Ms. Dimmick testified that this was unusual.  At that time, according to Ms. Dimmick’s testimony, the employee said she needed to meet with Ms. Dimmick and Mr. Haynes.  When Ms. Dimmick asked the employee why, the employee refused to tell Ms. Dimmick, but insisted that it needed to happen right away.  Ms. Dimmick testified that she caved and reluctantly agreed that they could meet.  Ms. Dimmick testified that she called Mr. Haynes from her cellular phone and ask them if he had any idea what the meeting with the employee was about and he indicated that he had no idea.  Ms. Dimmick testified that, at this point, she was getting rather upset it didn't feel that the employee's behavior was appropriate.  Ms. Dimmick testified that she drove too fast so she could get to the house before the employee.  She testified that when she arrived she the chain across the driveway and drove into the house and when the employee arrived and pulled into the driveway, the employee pulled the chain down, drove in and put the chain back up, and drove to the house.  Ms. Dimmick testified that the chain across the driveway was a logging chain; the kind used to wrap around and pull logs.  She testified it weighs 30 to 50 pounds and is probably 20 feet long.

Ms. Dimmick testified that she felt the meeting was inappropriate because the employee's time with her daughter and her family was over.  Ms. Dimmick testified that if the employee had any grievance, as Ms. Dimmick was not her employer, it was inappropriate for the employee to share concerns with her.

Ms. Dimmick testified that the employee carried a big, heavy bag full of stuff with her constantly.  Ms. Dimmick describe the employee's bag as similar to a newspaper delivery boy's bag, white canvas or cotton duck and full of all her accoutrements.

Ms. Dimmick testified her next interaction with the employee occurred when Ms. Dimmick and her son were at the library several months after the incident.  Ms. Dimmick noted that by that time she had had a visit from the state trooper; therefore, she was very angry.  Ms. Dimmick testified she told her son to stay away from the employee.  When Ms. Dimmick testified she observed the employee for five to 10 minutes, that the employee did not have her arm in a sling, was not guarded in her movements, and was using both arms to pick up books, CDs and her bag.  Ms. Dimmick testified she observed the employee using the telephone in a library office, with her face hidden.  When Ms. Dimmick went up to the counter, she testified that she had to say to the employee, “My, we seem to be just fine.”  Ms. Dimmick testified that she never saw or spoke to the employee again.

Ms. Dimmick testified that during the meeting after she picked her daughter up from the swimming pool, she could not recall the employee ever saying that she needed to see a doctor, that she was injured, that she needed medical treatment, or that she had a physical injury.
Sabrina Johnson testified telephonically on December 5.  Ms. Johnson is a coach at the community pool, and knew the employee as an aide at the school.  She has known the Haynes/Dimmick family since the 1988-89 school year, working with their daughter.  She described the employee’s interaction with the child as professional and patient, and did not react to negative behaviors.  On April 8, 2002 when the employee came to the pool with the child, she thought the employee was angry at first;  she thought the employee was unhappy, upset, or sick;  she asked the employee if she was okay.  She testified that the employee told her that something had happened at the child’s home, and that Mr. Haynes had hit her.  She also testified that the employee had difficulty removing her shirt to change into her bathing suit.  She did notice a reddish mark on the employee’s back.  She also testified that sometime April 8, 2002 she had a conversation with Ms. Dimmick, after the incident had become “a huge issue.”  She testified that Ms. Dimmick said she wasn’t in the room, but that Mr. Haynes patted the employee in an easy way or a playful manner.  

Cynthia Gibson testified telephonically on December 5.  She has been a librarian for the Kenai Community Library for nine years.  Regarding the July 1, 2002 incident at the library with Ms. Dimmick, Ms. Gibson recalled the employee reporting to her that someone was stalking her and that she was afraid.  She testified that the employee sat in the back of the library and called the police.  She testified she did not see any confrontation.  

Patrica Gordon, a police officer for the city of Kenai, testified on December 4.  She testified that she responded to the employee’s call on July 1, 2002.  She recalled that the employee reported that Ms. Dimmick approached her in the library, and confronted her with a “sarcastic, snotty, intense look.” Her reports and recollection indicate there was no direct threat or physical contact, just a confrontation.  Based on her investigation, no crime had been committed.  She recalled speaking with Ms. Dimmick and Mr. Haynes, and Officer Johnson, but did not recall much of any of the conversations.  

Officer James Johnson testified telephonically briefly at the on December 18, 2007 hearing.  He testified that in 2002 he was with the State Troopers, and has now been with the Kenai Police Department for one and a half years.   He testified that he believes the investigation surrounding the employee’s complaints against the Haynes/Dimmick family were correctly handled.  He also testified via a video deposition taken on April 28, 2006, which was also shown on December 18.  In his April 28, 2006 deposition, Officer Johnson testified, verbatim, as follows:  
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19       Q.  Tell me how this matter came to your attention.

20       A.  Well, it was initially a mix-up.  It was

21   reported -- Ms. McCullough reported the incident, and it

22   was actually given to two different troopers.  And I think

23   for about -- for a while there we both thought that the

24   other one was investigating it, and somebody finally

25   figured out the mix-up.  I don't know if Ms. McCullough
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 1   re-reported again, but we finally wound up going over

 2   there and speaking with her.  And I'm not sure if Trooper

 3   Whittom had spoke to her prior to me or not.  But I wound

 4   up going over there, I believe it was the 15th of June, I

 5   believe it was.

 6       Q.  What was your understanding of the date of the

 7   incident, the date that the incident occurred?

 8       A.  I believe it was the 8th of April, I believe,

 9   yeah.

10       Q.  Okay.  And you talked to her on what date?

11       A.  It was the 15th, when I spoke with her, of June.

12       Q.  What did you learn from speaking to her?

13       A.  Basically she told me that she was the caregiver

14   for Richard Haynes' daughter, and that Richard had slapped

15   her on the back causing her injury.

16       Q.  And did she appear to be injured?

17       A.  She did.

18       Q.  What did she tell you was wrong with her?

19       A.  Her arm was in a sling when I went to the

20   residence, and she was favoring her arm.  She was

21   basically holding her arm with her other arm as she moved

22   around the house.

23       Q.  And did you interview anyone else to investigate

24   this matter?

25       A.  Yes.  I interviewed Richard Haynes and his wife,
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 1   Amy Dimmick.

 2       Q.  What did Mr. Haynes tell you?

 3       A.  He was basically dumbfounded that it was even

 4   reported.  He said that him and his wife were in the

 5   kitchen, I believe it was, speaking, and they were

 6   speaking about funding for their daughter, and that they

 7   were glad that Ms. McCullough was caring for their

 8   daughter because they said -- if I can just refer to my

 9   report here to give you the exact words?

10       Q.  Sure.

11       A.  They said that she was -- that she doesn't take no

12   for an answer and that she's forceful, but they were

13   saying it in a good way, and that they were glad that Ms.

14   McCullough was caring for their daughter.

15                  After they were done with this conversation

16   they walked back towards the living room, and Ms.

17   McCullough was in there reading a book, and Mr. Haynes

18   said he just kind of patted her on the back and he says,

19   you're -- if I can look back here again -- he says that "I

20   love a pushy broad", is what he said.  And that Ms.

21   McCullough responded, "we do what we can".

22                  And sometime later that evening Ms.

23   McCullough called a family -- like a meeting with the

24   family, with Mr. Haynes and his wife.  And she basically

25   told them about the incident that happened, and that
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 1   Noelle was pretty upset about it, and -- I'm looking at my

 2   notes here again -- and basically that was -- they thought

 3   that was the end of it.  I think she took the -- either

 4   left or took the child to the pool, and that was the last

 5   they heard of it or they dealt with it.

 6       Q.  Did you talk to the mother, Amy Dimmick, also?

 7       A.  Yes.  I actually spoke to her before I spoke to

 8   Mr. Haynes, because he wasn't available, and I spoke to

 9   Ms. Dimmick.

10       Q.  And had she observed -- had she observed the

11   incident?

12       A.  I'm not sure.  If I could read the notes here in

13   my report here again?

14       Q.  Sure.

15       A.  Not really clear if she actually observed it.

16   She's just basically saying what she knows happened or

17   that she thinks happened there.

18       Q.  Did you have occasion to observe Ms. McCullough

19   later?

20       A.  I did.

21       Q.  And what -- under what circumstances?

22       A.  It was not long after my initial interview with

23   her, with Ms. McCullough, that I was looking for another

24   person's residence, another trooper's residence, and I was

25   in my POV and it was off -- after duty hours, and I saw
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 1   Ms. McCullough unloading a car, what appeared to be

 2   groceries, bags, and that sort of thing, and she was

 3   using -- she appeared to be using both hands just fine at

 4   the time.

 5       Q.  Did you have any other occasion to observe her?

 6       A.  Yes.  July 1st I was scanning the Kenai Police

 7   Department's radio and apparently there was an incident at

 8   the Kenai Library where Ms. Dimmick had run into Ms.

 9   McCullough at the library and Ms. Dimmick confronted her,

10   basically, about her arms.  I responded out there.  I

11   parked across the street and I was watching the incident

12   with a pair of binoculars, just watching, and again, I

13   just -- I was just making observations of Ms. McCullough.

14       Q.  And what did you observe?

15       A.  She appeared to be using her arm -- both of her

16   arms fine and had a book bag over her shoulder.

17       Q.  And did you interview Ms. Dimmick about that

18   incident?

19       A.  I'm not sure if I spoke to her right after that or

20   not.

21       Q.  Did --

22       A.  But -- oh, I'm sorry.  I spoke to Officer Gordon

23   though, of the Kenai Police Department, who spoke to both

24   parties.

25       Q.  And what did you learn from Officer Gordon?
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 1       A.  Just -- basically just that -- what I said, that

 2   Ms. Dimmick confronted her, and Officer Gordon -- and I

 3   asked Officer Gordon, was Ms. McCullough, did she look

 4   okay, was she using both arms fine?  And she said she

 5   appeared to be.

 6       Q.  And did you have any discussions with the district

 7   attorney's office regarding this matter?

 8       A.  I did.

 9       Q.  Tell us about that.

10       A.  Just talked to the DA and basically told him what

11   my observations were.  And we discussed the fact of filing

12   false report charges against Ms. McCullough.  He decided

13   not to do that just because -- he said he basically would

14   not take the case as referred -- if I wrote a report and

15   sent the case over there, they would not take it as

16   referred.  So it was just decided to just log it out, not

17   do a report, not forward the charges.

18       Q.  What were your own conclusions regarding that

19   incident after you investigated it?

20       A.  Well, I'm not a medical doctor or anything, but it

21   just did not appear that she was injured at the times that

22   I saw her.

23       Q.  Did you talk to Ms. McCullough's doctor?

24       A.  I did.

25       Q.  Tell me about that.
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 1       A.  I talked to a doctor, one of the doctors that was

 2   on the medical records that she gave me.  And basically

 3   they -- you can't prove pain was what the discussion was,

 4   and -- but they didn't see anything physically wrong with

 5   her, but you can't discount pain.  You can't prove pain

 6   either way, whether she's in pain or not in pain.

 7       Q.  Did you talk to Ms. McCullough again after the

 8   investigation?

 9       A.  I don't know if it was before or after the charges

10   were dropped, but we did speak briefly.

11       Q.  Tell me about that conversation.

12       A.  It was just a brief discussion about false

13   information, false charges and that, and I didn't

14   specifically say the charges were being dropped, but I

15   just -- I just -- at the end of the conversation I believe

16   that that's what the conclusion of the conversation was.

17       Q.  And you let her know that you thought she was

18   filing false charges?

19       A.  I didn't specifically say that, no.

20       Q.  But you used those terms?

21       A.  Yes.

At the December 4 and 5, 2007 hearings, the employee presented a litany of witnesses that have observed the employee’s change in demeanor before and after the April 8, 2002 incident.   First, Joe McCullough, the employee’s spouse, testified in person on December 4, 2007.  He testified that the employee had distinct changes to her personality after the incident.  Her activity level and ability to complete activities of daily living were diminished.  She usually exhibited visible signs of being in pain.  He believes that the employee was assaulted because of the inappropriate nature of the touching by Mr. Haynes. 

Tracey Zenis testified in person at the December 4, 2007 hearing.  She has been the employee’s friend since middle school.  She testified that the employee was always assertive, happy and outgoing.  She testified that now the employee is a scared, reclusive type of person.  She does not believe that the employee would be able to work with disabled children, nor would she be able to do clerical work.  

Sara Kittelson, the employee’s sister, testified by telephone on December 4.  She testified that the employee was always outgoing and energetic growing up, and was involved in many activities.  She testified that she recalls the employee telling her that she was struck from behind that that she was knocked out of her chair.  She testified that after the incident, the employee’s daily life changed, describing that every task was a struggle.  She believed the employee was in constant pain.  She does not believe that the employee could work at her old job or do clerical work.  

Sharon Diane Littleton, the employee’s mother, testified telephonically at the December 4 hearing.  She testified that growing up, the employee was a happy, healthy, energetic person, active in many school functions and activities.  She testified that the employee was not a “complainer” growing up.  She recalls the employee reporting to her that she had been struck on the back by Mr. Haynes.  She testified that after the incident, the employee appeared to be in great pain, and was taking medications that caused problems.  She testified that she doesn’t believe that the employee now has the stamina to do her job at the time of the incident, and that she doesn’t believe that she can do clerical work that requires long periods of sitting.  

Lisa Ruoff, a friend of the employee’s since 1999, testified telephonically on December 4.  She testified that before the incident the employee was fun and outgoing.  She and the employee enjoyed hiking and camping trips together, and a memorable trip to Florida.  She testified that after the incident, the employee hasn’t been physically, mentally, or emotionally the same.  She believes the employee is taking lots of medications and may be in a “drug induced state.”  

Catherine Hollingsworth, a friend of the employee’s, testified at the December 4 hearing.  She and the employee are both members in knitting guild.  She testified that after the incident, the employee appeared to be in pain, had difficulties at knitting and difficulties with social activities, where she showed signs of fatigue, lack of energy, and would leave events early.  She testified that she doesn’t believe the employee could function at a level where she could sustain a job, even clerical work.  

George Littleton, the employee’s father, testified telephonically on December 4.  He testified that the employee had no significant illnesses growing up, mental or physical.  He testified that after the incident he noticed the employee appeared to be in constant pain.  Further the employee had less stamina and enthusiasm.  She was not able to do simple things like carrying luggage.  He observed that she did not appear to be comfortable and was hesitant in her movements.  

Tetra Lowe, an acquaintance of the employee’s since 1999, testified telephonically on December 5.  She testified that before the incident the employee was an “active, busy person.”  She testified that after the incident, the employee appeared tired, and in constant pain, which was dramatically different than before the incident.  

Patricia Farrow, who has known the employee for 10 years, testified telephonically on December 5.  She and the employee were neighbors in Homer.  She testified that before the incident she and the employee enjoyed walks, harbor tours, kayaking, hiking, and mountain climbing.  She testified that after the incident the employee was less outgoing and less active, and that she helped the employee many times when the employee seemed emotionally overwhelmed.  

Jennifer Green, who has known the employee since 1995 when they were co-workers and friends, testified telephonically on December 5.  She described the employee prior to the incident as strong energetic, confident, trustworthy and organized.  She testified that she came for a visit with the employee in May of 2002.  During this visit, she was “astounded at the changes” in the employee who appeared to be in pain and debilitated.  She doesn’t believe the employee could return to work as she has to manage pain all the time.  

ER Witnesses

Tom Wilton, the adjuster for the insurer in this case, testified  on December 5, 2007 regarding his adjusting of the employee’s case.  He testified that his records indicate the employee received temporary total disability benefits from April 9, 2002 until December 20, 2002 when she was deemed to be medically stable and rated with a 5% whole person impairment rating.  The 5% rating was paid in full.  Medical bills were paid in 2002, 2003, and 2004, until the employer received an independent medical evaluation in August of 2004.  

Joyce Ekstrand, a  paralegal for Mr. Weddle, testified at the December 18, 2007 hearing.  She testified that she has produced at least 2000 pages of documents for the employee.  She identified 2,098 pages of documents the employee has produced that Ms. Ekstrand organized and numbered  this box of documents generated by the employee was admitted at hearing as Hearing Exhibit 1).  

Medical Records, Testimony, and Witnesses. 

The employee first sought medical treatment with Lori Landstrom, P.A-C., on April 10, 2002, who noted the employee had “some discomfort” on April 8, 2002 but the discomfort in her right shoulder persisted.  Ms. Landstrom noted “Essentially normal right shoulder exam” and prescribed ibuprofen with “activity as tolerated, no limitations.”  Ms. Lanstrom noted no contusion or bruise and full range of motion and sensation.  On April 18, 2002, the employee presented to Ms. Landstrom with complaints of increased right shoulder pain.  Ms. Lanstrom noted that the employee reported:  “She is increasingly fearful and frustrated from this, that this might be a debilitating injury.”  Ms. Lanstrom removed the employee from work duty and prescribed continued ibuprofen and hydrocodone.  On April 30, 2002 Bryon McCord, M.D., evaluated the employee and noted full range of motion, and diagnosed a “contusion with sustained reaction versus contusion or nerve injury to right rhomboid major.”  

At the request of the employer, the employee was evaluated by Scot Fechtel, M.D., a specialist in chiropractic orthopedics and medical neurology, on July 26, 2002, who diagnosed a “contusion of the lower thoracic spine, by history, now resolved with chronic pain.”  Dr. Fechtel noted that the subjective complaints are not supported by objective findings.  On July 10, 2002 and August 29, 2002, Dr. McCord noted the employee’s continued complaints, and agreed with referral to a physiatrist.  

On October 10, 2002 the employee presented to J. Michael James, M.D.  Dr. James diagnosed:  “1.  History of contusion of the posterior thorax.  2.  The patient’s sensor deficit was just  a mild root irritant at T8 and T9.  Possible facet syndrome.  Chronic pain syndrome.  The patient is self-limited in her functional limitation as a consequence of her injury, seemingly  far in excess of what can clinically demonstrate today.” Dr. James recommended a gym program and that the employee return to work.  Dr. James concluded:  “Basically we are dealing with a person with pain complaints  far in excess of the physical findings.  It would appear that her functional capacities are self-limited.”  In his January 24, 2003 report, Dr. James noted that the employee had right thoracic block injection on January 13, 2003, with initial relief, but resumed discomfort.  Dr. James recommend continued home exercise and an additional facet block injection.  On March 12, 2003 Dr. James noted that the employee’s symptoms do not limited her ability to go to work, but noted that she has “moodiness and tearfulness” and recommend counselors.  In his deposition taken March 22, 2005, Dr. James testified, verbatim, as follows:  

19   Q    And in the course of your practice, have you 

20   had occasion to examine and treat Noelle McCullough, 

21   the claimant in this workers' compensation case?

22   A    Yes, I have.  

23   Q    When did you first examine her?

24   A    October 10, 2002.  

25   Q    And what was she complaining of at that time?
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 1   A    Thoracic back pain.  She related that she was 

 2   well until April 8, 2002 when she was struck by a 

 3   patient's father on her back, thoracic back with his 

 4   hand, forcing her over a table.  She had the onset 

 5   of back pain following that.  She sought a number 

 6   of -- attention from a number of people, including 

 7   Lori Landstrom, nurse practitioner in the 

 8   Kenai-Soldotna area; also Dr. McCord, orthopedic 

 9   surgeon in Soldotna; and Dr. Perkins, a neurologist 

10   in Soldotna.  

11   Q    And then she was referred to you?

12   A    I believe so.  

13   Q    Okay.  What were her symptoms at the time of 

14   your first exam?

15   A    Right intrascapular pain and right thoracic 

16   back pain.  

17   Q    Did you make a diagnosis at that time?

18   A    I thought she had -- she represented a possible 

19   root irritation of T-8 or T-9 on the right and 

20   possible thoracic facet syndrome.  And she was also 

21   a chronic pain syndrome, too.  

22   Q    Did you decide on a course of treatment?

23   A    We initially gave her options of attempting the 

24   injections of her thoracic spine or continuing use 

25   of medications.  She elected the latter initially.  
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 1   And so we continued her on medications.  We placed 

 2   her on -- we tried Neurontin and then we continued 

 3   to use some Class III narcotics, and she was placed 

 4   in a gym program.  

 5   Q    And did that treatment provide any results?

 6   A    No.  

 7   Q    Okay.  So what was tried next?

 8   A    We did thoracic facet syndrome medial branch 

 9   blocks, which the medial branch is a small nerve 

10   that comes off the nerve root, and it supplies the 

11   sensory -- sensation to the facet joints, which 

12   allow the motion -- they are kind of like shim 

13   joints between the vertebrae.  

14   Q    What's the purpose of this branch block?

15   A    It's to relieve pain.  

16   Q    Okay.  What's the mechanism by which pain is 

17   relieved?

18   A    It actually anesthetizes the small sensory 

19   fiber.  And for some reason, it's like switching off 

20   the -- the main circuits in your house.  When you 

21   switch them on and when they come back on, many 

22   times you will have pain relief, which would be more 

23   long lasting than you initially achieve just a 

24   result from the lidocaine or the steroids that she 

25   used.

                                                                     6

 1   Q    Did that treatment have any effect?

 2   A    She got several days of relief from the first 

 3   one.  Subsequent injections on two other occasions, 

 4   I believe, gave her no sustained relief of her pain.  

 5   Q    Okay.  So at that time what did you do?

 6   A    We elected -- we didn't feel that there was 

 7   anything further we could do to improve her, nor did 

 8   I feel there was any surgical procedures that would 

 9   give her relief of her pain and was elected to treat 

10   her with medications and she could continue 

11   expanding her normal activities.  We did do one -- 

12   she did see Dr. Klimow in our office and tried 

13   acupuncture several times, but she had no sustained 

14   relief from that, either.  

15   Q    And then she transferred care to Dr. Kohl after 

16   that.  I don't know whether you knew that.  

17   A    No, I'm not familiar with him.  

18   Q    There was an independent medical evaluation 

19   performed as a panel of Steven Fuller, M.D., Lynn 

20   Adams Bell, M.D., and S. David Glass, M.D.  I don't 

21   know whether you have seen that.  

22   A    I've never seen it.  

23   Q    They concluded that there was no organic 

24   musculoskeletal pathology to support objective 

25   complaints.  Do you agree with that?
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 1   A    Basically, I think so.  Sometimes people with 

 2   thoracic facet syndrome, they will have marginal, if 

 3   any, physical findings.  I thought initially she 

 4   represented that, but I also thought that -- my 

 5   first impression of her was she had -- her 

 6   functional limitations far exceeded anything one 

 7   could demonstrate clinically.  

 8   Q    The report also concluded that there was no 

 9   further medical treatment needed as a result of the 

10   injury.  By the time your office quit treating her, 

11   was that your opinion, also?

12   A    Yes, aside from perhaps some local anesthesia, 

13   but I would think that that would be minimal, at 

14   best.  

15   Q    Okay.  Basically Advil or something like that?

16   A    Well, yeah.  I'd like to keep her off any of 

17   the Class III or Class II narcotics.  

18   Q    Let me show you Exhibit 1, and I'll represent 

19   to you that this is her job description from the job 

20   that she had at the time of the injury, and also 

21   represent to you that, according to the IME 

22   physicians, they felt she could return to work to 

23   her usual occupation.  They had that job description 

24   before them.  Do you agree with that?

25   A    The job descriptions are defined by these five 
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 1   points, is that correct?  

 2   Q    Well, there is -- it's a two-page document.  

 3   A    No.  I'm just looking at here the essential 

 4   duties and responsibilities.  

 5   Q    Oh, yeah.  

 6   A    Provide activities as requested via Habitation 

 7   [sic] plan -- via the Habitation [sic] plan by the 

 8   client and family; direct skill building in the 

 9   areas of daily living; maintain effective 

10   communication with families; act as a role model for 

11   development of social skills and protocols; maintain 

12   clear documentation and submit to the Coordinator 

13   for review.  I believe she could do those things.  

14   Q    Okay.  On the second page it also says, for 

15   example, she needs to be able to pass on information 

16   via the telephone, verbally communicate, ability 

17   to -- so forth.  It includes driving and that sort 

18   of thing. 

19   A    I believe so was what I said when I first saw 

20   her.  

21   Q    So in your opinion, she was able to return to 

22   her usual occupation?

23   A    I believe so.  

24   Q    And that was true early on in your care, not 

25   just at the end of your care?
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 1   A    That's correct.  I believe I stated that.  

 2   Q    And in fact, you encouraged her to return to 

 3   work, didn't you?

 4   A    Yes, I did.  

 5   Q    And you thought it was therapeutic for her, is 

 6   that right?

 7   A    I believe so.  

 8   Q    The IME report also says, in terms of some pain 

 9   behaviors, it says when examiner's fingers barely 

10   indented her right thoracic skin, she had flinching 

11   and pulling away from the examiner's hand.  There is 

12   no true valid organic basis for this type of 

13   presentation.  Did you have occasion to observe any 

14   kind of pain behavior like that or -- 

15   A    You know, I don't recall that specifically.  I 

16   don't believe that -- I think -- 

17   Q    Did you think that there were any signs of 

18   symptom magnification?

19   A    Yeah, but I stated that.  I believe there was.  

20   Q    The IME -- you believe there was?

21   A    Yes.  

22   Q    The IME concluded that Ms. McCullough had 

23   somatoform disorder resulting from personality 

24   dynamics not caused or worsened by employment 

25   injury.  Do you agree with that?
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 1   A    Basically I have no way to judge her premorbid 

 2   personality, but the personality she exhibited at 

 3   the time that I saw her, I believe that's a fair 

 4   statement.  

 5                  MR. WEDDLE:  Okay.  That's all the 

 6   questions I have for now.  So now you get to ask 

 7   questions if you want to.  

 8                        EXAMINATION

 9   BY MS. MCCULLOUGH:    

10   Q    That last thing you said about the personality, 

11   what kind of things would make you say that my 

12   personality -- I'm sorry.  What was the -- 

13   A    It's a definition.  It's one of those 

14   definitions on the psych handbook, or something like 

15   that.  It's called a somatoform disorder.  And it's 

16   related to impairment of your personality in some 

17   fashion.  That's how they define it.  I believe it's 

18   symptom magnification.  And I believe that's what 

19   you had when I saw you.  And I think that's involved 

20   in your personality because symptom magnification is 

21   not an organic problem.  It's a consequence of how 

22   you interpret the world around you.

23   Q    Okay.  

24   A    Now, how they define it, that's using the 

25   handbook of psychiatric disorders, or something like 
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 1   that.  I believe that's what they refer to.

 2                  MR. WEDDLE:  DSM whatever number it 

 3   is.  

 4                  THE WITNESS:  Yeah, DSM.  

 5   BY MS. MCCULLOUGH: 

 6   Q    So what kind of things would that be?

 7   A    You know -- you know, I don't have the book in 

 8   front of me, and I don't -- I don't use that book 

 9   with any frequency.  And that's -- that's how they 

10   stack all these various problems.  You are not 

11   obviously psychotic.  Okay?  And so it gets down to 

12   this is a -- they define that as a personality 

13   disorder under their DSM.  I believe that's how -- 

14   you have to go back and read what the -- the IME and 

15   see how -- if it was a psychiatrist -- it sounds to 

16   me like it was -- how he made that definition.  

17   Q    So what kind of things would you have seen me 

18   do or that I would have said that would indicate 

19   that?

20   A    You were much more incapacitated than what your 

21   physical findings would support.  

22   Q    Anything else?

23   A    That's about it.  And -- and when we saw you, I 

24   think that you were much more -- you had a lot of 

25   verbal/nonverbal pain behavior.  
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 1   Q    And someone with pain would show that behavior 

 2   as well as someone with a somatoform -- 

 3   A    I believe so.  

 4   Q    Okay.  

 5   A    Not questioning the fact that you perceive 

 6   yourself as in pain.  I don't seek to validate or 

 7   invalidate your complaints of pain.  

On October 17, 2003 the employee saw Johanna Kohl, M.D., for recurrent tonsillitis, and chronic thoracic spine pain.  Dr. Kohl noted unattributed anxiety complaints and that “the patient is frequently tearful.”  In her November 19, 2003 report, Dr. Kohl noted:  “The pain is in her mid back with sympotoms being worse on the right side affecting the right arm.  Therapy has been going on now for about a year and a half, including trying some swimming on her own, physical therapy, and and acupuncture, but she has not responded well to any of this treatment.  She continues to be quite debilitated both mentally and physically from her injury.”  Regarding her treatment of the employee, Dr. Kohl testified as on March 29, 2005, verbatim, as follows:  
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21   Q    As I told you before the deposition, we deposed both 

22   Dr. James and Dr. Beard.  

23   A    Okay.

24   Q    And they both agreed with the IME panel report which 

25   indicated that there was no organic pathology to support 
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 1   the subjective complaints.  Do you agree with those 

 2   doctors' opinion?

 3   A    I agree that there is no organic pathology to support 

 4   the subjective complaints, but I also think there is a lot 

 5   of situations where people say subjectively they have pain 

 6   and you can't find anything, but that doesn't mean they 

 7   don't have pain.

 8   Q    Sure.

 9   A    Migraine headaches, for instance.

10   Q    Sure.  If you would, though, just answer my 

11   questions -- 

12   A    Sorry.

13   Q    They also agreed that the patient was -- as a result 

14   of the injury, she was not precluded from working her 

15   usual occupation.  Dr. James and Dr. Beard both agreed 

16   with that.  Do you agree with that?

17   A    No.

18   Q    You think that the injury makes her unable to work?

19   A    Yes.

20   Q    And could you explain that, please?

21   A    Well, actually, when I agreed with what the IME 

22   doctor said, I really agreed particularly with what the 

23   IME psychiatrist said, not his assessment that the injury 

24   did not cause her psychiatric functioning, but he 

25   diagnosed her with a pain disorder, which is the exact DSM 
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 1   diagnosis that I think she has, and if you read through 

 2   his notes and the psychiatrist's notes, I think it was a 

 3   psychologically-damaging injury in the sense that everyone 

 4   blew her off.  She didn't believe anyone believed her.  I 

 5   think she's clearly not a faker.  I never thought since 

 6   the minute I saw her that she was faking.  I think she 

 7   truly has pain.  It may just be something we're not able 

 8   to see on our tests, and maybe something where her brain, 

 9   there is kind of an abnormal connection that her brain is 

10   sensing pain and there is something, but she really truly 

11   is debilitated.  

12             And I guess the only other thing I can say is I 

13   didn't know her before this, and you would really have to 

14   go back to get her records from when she was a child and 

15   other medical records and see if she ever got treated for 

16   depression or ever missed work for anything, but as far as 

17   I know, she's been in Alaska for 10 years, I guess, now, 

18   but at least seven years before that, and she was working 

19   the whole time.  She was traveling.  She barely ever went 

20   in to a doctor.  She would check in for her gynecologic 

21   exams.  

22   Q    You think it's a psychiatric problem, though?

23   A    I think she has a pain disorder from the injury, 

24   yeah, a DSM-diagnosed pain disorder from the accident.

25   Q    But you don't understand the mechanism, how that 
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 1   incident could have resulted in this?

 2   A    No.  I think that -- I think that she -- I think that 

 3   she was traumatized psychologically from the accident, 

 4   from the injury.

 5   Q    Could you describe the injury as you understand it. 

 6   A    Well, as I understand it, she was -- she was 

 7   basically sitting in a chair.  She was working with an 

 8   autistic child, and the father of the child came in and 

 9   slapped her on the back, hard enough to scare her, hard 

10   enough to push her over.  

11             And I do understand from reading the notes that 

12   two days later you couldn't see any bruising.  Obviously 

13   none of us know how hard she was hit, not hard enough to 

14   cause a bruise, but that's my understanding, that she was 

15   scared, that she thought she had been assaulted, that she 

16   went to the police and nobody was really willing to do 

17   anything about it, that the person that did it kind of 

18   blew her off, and said, oh, I was just trying to 

19   congratulate you, I don't know why you're so upset 

20   about this.  

21             She continued to have pain ever since, and the 

22   pain really is out of proportion with the findings.  I 

23   mean, you can't find anything there, but she is absolutely 

24   debilitated in a way she never was before this happened.  

25   It meets all the DSM criteria of a pain disorder, if you 
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 1   look it up in the DSM.  

 2   Q    When you say she's debilitated, in what sense do you 

 3   mean that?

 4   A    I mean that she's not back to work.

 5   Q    But what is it that she can't do?

 6   A    She doesn't feel like she can get through the day.  

 7   She feels like, the way she's described it to me, like 

 8   just the physical effort of getting outside to her car, 

 9   wiping the snow off her car, moving her arm like this 

10   (indicating), you know, getting around, that that hurts 

11   her back, that the effort of getting in her car and 

12   driving some place and actually doing something fatigues 

13   her to the point that she doesn't feel like she'd be able 

14   to sit through a job.  

15             She doesn't do much housework at home.  She's 

16   got electric can openers and things so she doesn't have to 

17   do much.  Her husband actually does a lot of housework.  

18   She took a class, a college class and felt like she could 

19   barely get through it.  

20   Q    Do you believe she -- let me go back.  You had 

21   originally signed a letter --

22   A    Uh-huh.

23   Q    -- in which you checked that you concurred with the 

24   opinions of the IME physicians, although you said -- 

25   A    And then I wrote -- I kind of qualified it at the 
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 1   bottom with what I wrote.  

 2   Q    You agreed with the assessment of somatic disorder?

 3   A    Uh-huh.

 4   Q    You didn't know -- 

 5   A    Sorry.  I didn't know her prior to the injury.

 6   Q    Okay.  So you don't know what her psychiatric 

 7   function was.  So I took that to mean you basically  

 8   agreed with the IME report except you would defer to the 

 9   psychiatrist on the psychiatric?

10   A    Well, I agree with the diagnosis, but let me just 

11   read you something out of the psychiatrist's report.  Is 

12   that okay?  

13   Q    Sure.  

14   A    Okay.  The question to the psychiatrist was:  "Did 

15   any of the conditions you identified in response to 

16   question one predate the 4/8/02 work incident?"  

17             "There is no history of a pre-existing 

18   psychiatric disorder.  However, Ms. McCullough's current 

19   report of subjective pain complaints, somatiform disorder 

20   307.80, is because of pre-existing constitutional and 

21   developmental factors and ongoing psychosocial issues." 

22             So he basically said she didn't have a 

23   pre-existing psychiatric disorder, but then he says her 

24   somatiform disorder is because of pre-existing 

25   constitutional and development factors and ongoing 
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 1   psychosocial issues.  So he kind of contradicts himself.

 2             Then he goes on to say that she -- that there is 

 3   no aggravation of a pre-existing condition, but as far as 

 4   he knows, she never -- she never had a pre-existing 

 5   condition.  No one has any of her records before any of 

 6   this mess.  

 7             So I just -- in one sentence he says, yeah, she 

 8   doesn't have a pre-existing thing, and then in the very 

 9   next sentence he says she does.  

10   Q    Well, do you agree with the IME report except for the 

11   psychiatric part of it?

12   A    I agree that there is no objective findings, other 

13   than the fact that she winces when you touch that area of 

14   her back, but when you look on an MRI, when you see an 

15   x-ray, nothing on there shows, you know, you can't see it.  

16   But she says she has pain there.  

17             I mean, if you came to me and said, I have chest 

18   pain.  If I did an EKG on you and I did some blood work, 

19   but I didn't see anything, does that mean you couldn't 

20   have a heart attack or you're not having one?  It doesn't.  

21   Q    So the question is:  Do you agree with the report 

22   except for the psychiatric diagnosis -- er -- the 

23   psychiatric conclusion that it's not work related?

24   A    Yes.

In a June 23, 2004 response to an inquiry by the employer, Dr. Kohl noted that she concurred with the opinions of the independent medical evaluators.  She noted:  “I agree with the current assessment of somatic disorder I did not know Noelle prior to her injury so cannot comment on prior psychiatric functioning or whether the accident was or was not a cause of her current treatment.”  

On referral from Dr. Kohl, the employee was seen by Joella Beard, M.D., on September 10, 2004.  Based on the symptomatic response Dr. Beard observed evaluating the employee, she opined that the employee’s complaints may be somatic.  She indicated that referral to a pain clinic may be indicated.  In her March 28, 2005, Dr. Beard testified regarding her treatment and diagnoses of the employee, verbatim, as follows:  

10   Q    How -- what was your understanding as to how 

11   the patient was injured?

12   A    Okay.  My understanding was Ms. McCullough was 

13   working with a client in their home, a child client, 

14   and that the parent of the client struck her in the 

15   back, in the thoracic area.  

16   Q    And by struck her, it was your understanding 

17   that this was an attempt to be friendly, or was this 

18   an assault, or what was your understanding of the 

19   nature of that incident?

20   A    As Ms. McCullough described it to me, it was a 

21   sudden startling contact where he came from behind 

22   her and slapped her on the back.  

23                  MR. WEDDLE:  Off the record a second.  

24             (Off the record.)

25   BY MR. WEDDLE:
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 1   Q    So you understood there was a startling slap on 

 2   the back?

 3   A    Correct.  And to answer your question as to 

 4   whether it was an assault or a friendly gesture, it 

 5   was described as startling and unwanted contact, but 

 6   as she discussed -- as she relates to me or related 

 7   to me, she discussed it as that was not the intent 

 8   to be an assault.  

 9   Q    Okay.  And you have seen the patient on how 

10   many occasions?

11   A    It looks like twice.  

12   Q    And you have also had the opportunity to review 

13   the independent medical evaluations that you talked 

14   about?

15   A    I did.  

16   Q    I can tell you that we previously deposed 

17   Dr. James on this very subject.  And I asked him to 

18   comment on some points in the IME report, and I'm 

19   going to ask you the same questions.  First of all, 

20   in the IME report, it was concluded that there was 

21   no organic pathology to support 

22   subjective complaints. 

23                  MS. MCCULLOUGH:  May I interject for 

24   a moment?  I'm not exactly sure how to phrase this, 

25   so is now an appropriate time for me to express my 
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 1   concern about the IME?  It has both facts that are 

 2   incorrect as well as through omission of, you know, 

 3   like if I had said a whole sentence about something, 

 4   only part of what I expressed was included in that 

 5   report.  And I wasn't sure if this would be an 

 6   appropriate time for me to express that concern. 

 7                  MR. WEDDLE:  There is two times that 

 8   would be appropriate.  One is before the Workers' 

 9   Comp Board when you testify.  Also, if you want to 

10   craft a question to the doctor when it's your turn 

11   to ask questions, asking her to assume certain facts 

12   that maybe she's not aware of, it's appropriate.  

13   She's an expert witness.  It's appropriate to ask an 

14   expert for an opinion based upon a set of facts that 

15   you ask her to assume.  If it turns out the facts 

16   are right, then the opinion is valid; if it turns 

17   out the Board doesn't believe the facts, then they 

18   won't pay any attention to the opinion.  

19                  MS. MCCULLOUGH:  Okay.  

20                  MR. WEDDLE:  Ready to go now?  I'll 

21   finish up my questioning and then you can --

22                  MS. MCCULLOUGH:  Sure.  

23   BY MR. WEDDLE:

24   Q    The IME report, the most recent IME report, 

25   which is the three-member panel, concluded there was 
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 1   no organic pathology to support subjective 

 2   complaints.  And I can tell you Dr. James agreed 

 3   with that statement.  Do you agree with that 

 4   statement?

 5   A    As related to the claimed injury, yes.  

 6   Q    And each of these I'm talking about in relation 

 7   to the claimed injury.  They concluded that in 

 8   relation to the claimed injury that she was able to 

 9   work in her usual occupation.  Do you agree with 

10   that?

11   A    I don't have a job description, to my 

12   knowledge, of what her occupation is.

13   Q    That's a good -- good point, and I'm going to 

14   show you two things.  One is a job description I 

15   showed Dr. James, which is a -- an exhibit to his 

16   deposition.  And the other is something else.  I 

17   called -- I'll represent to you that I called the 

18   employer today to ask for a better description.  And 

19   I have a highlighted -- you can have a copy of this.  

20   I have highlighted a section that describes day 

21   habilitation, what it amounts to.  

22        So the first thing I'm going to give you is the 

23   job description.  The second thing has a yellow 

24   highlight on the side, which is day habilitation.  

25   And if you take a look at that, then we will go back 
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 1   to the original question.  

 2        Okay.  Assuming that these documents describe 

 3   the job of day habilitation that she was doing, do 

 4   you believe that, based upon your review of the 

 5   records, your review of the patient, your evaluation 

 6   of the patient, that she is able to do that job?  

 7   A    Yes.  The -- there are not specifics as to how 

 8   much weight is required to push, pull, lift, but the 

 9   general description appears to be adequate, yes.  

10   Q    Okay.  I should tell you that Dr. James was 

11   also of the opinion that she could have done that 

12   job throughout the period of time that he was 

13   treating her.  Do you have any reason to disagree 

14   with that opinion?

15   A    No.  

16   Q    The most recent panel evaluation, IME 

17   evaluation, concluded that the patient was medically 

18   stable, as did Dr. James.  Do you agree with that?

19   A    Yes.  

20   Q    Dr. James and the panel felt that no additional 

21   medical treatment was needed at this time.  Do you 

22   agree with that?

23   A    Yes.  

24   Q    Okay.  The psychiatrist, Dr. Glass, concluded 

25   in his independent medical evaluation that the 
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 1   patient had a somatoform disorder not caused or 

 2   worsened by the employment injury.  Do you have any 

 3   reason to disagree with that?

 4   A    No.  

 5                  MR. WEDDLE:  That's all I have.  

 6                        EXAMINATION

 7   BY MS. MCCULLOUGH:

 8   Q    I know that when you examined me that there was 

 9   a sweating response, a sympathetic sweating 

10   response.  My question is:  What does that indicate?

11   A    At the time I examined you in September, when I 

12   palpated or touched your back, there was a brief 

13   episode of a little bit of sweating in your right 

14   side of your back.  And at that time you described 

15   that you felt flushed.  What that suggests, being a 

16   one-time response, was that it may have been related 

17   to the sympathetic nervous system.  That part of the 

18   nervous system is, to some degree, influenced by 

19   emotional aspects or issues.  So whether you 

20   physically felt discomfort or merely emotionally 

21   felt discomfort at that point in time, it appeared 

22   that you had a response to that, to that 

23   stimulation.

24   Q    So if -- if that response were noted on 

25   multiple occasions, would that in any way change any 
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 1   of the ideas, if it could be done again and again?

 2   A    The fact that it was seen or described on only 

 3   one examiner's -- on the response of one examiner's 

 4   stimulation to that area suggests that it was 

 5   probably related to the emotional response that you 

 6   described at the time.  If it had been seen on 

 7   multiple occasions, there may -- there may be more 

 8   to look into --

 9   Q    Okay.  

10   A    -- whether emotional or physical.

On June 25, 2007, the employee had a psychiatric evaluation with William Campbell, M.D.  Dr. Campbell noted histrionic personality traits, and diagnosed chronic pain disorder, and post traumatic stress disorder associated with the April 8, 2002 incident.  The employee also began treating with Eileen Ha, M.D., of Behavioral Medicine of Alaska.  In her August 7, 2007 letter “To Whom it May Concern” Dr. Ha summarized her treatment of the employee as follows:

Ms. McCullough has been under my care since November 2004 for Depressive Disorder NOS, Chronic Pain Disorder, and myofasciitis that began following a work-related injury on April 8, 2002 where she was assaulted by her patient’s father.  Ms. McCullough has experienced significant suffering physically  and emotionally since this traumatic event which has required extensive medical treatments and rehabilitation.  Ms. McCullough has been compliant with her recommended treatments and has appreciated partial relief of her symptoms.  Since my evaluation dated January 23, 2007, Ms. McCullough was granted social security disability which has provided some needed financial support during a very difficult time for Noelle and her husband.  

I have reviewed an independent psychiatric evaluation by Dr. William Campbell on June 25, 2007 who felt Ms. McCullough’s depression and anxiety symptoms are better characterized by a diagnosis of Post Traumatic Stress Disorder.  I do not disagree that Ms. McCullough experienced her work related injury as a trauma.  She has had intermittent symptoms associated with PTSD such as avoidance and hyperarousal symptoms and review of her clinic records will document that “rule-out PTSD” was often included in her diagnostic considerations.  

In my clinical opinion, Ms. McCullough’s symptoms stem from injuries emotional and physical sustained on April 8, 2007 (sic).  She has no previous history of depression or paid disorders prior to this event.  

At the request of the employer, the employee was evaluated by Stephen Fuller, M.D., an orthopedic surgeon, and Lynne Adams Bell, M.D., a Neurologist on May 27, 2004 who diagnosed: 

1.  Mild thoracic scoliosis which pre-existed her date of injury. 

2.  This lady claims no improvement in subjective pain in the right midthoracic paraspinals, resulting from a negligible blow on 04/08/02, which did not even leave a bruise or mark.  Her location of discomfort has been migratory and inconsistent, together with inconsistent claims of sensory loss as noted, per italics, in the record.  The bottom line is that there never have been any objective findings of pathology to substantiate or support her subjective claims of pain, which appear to be psychosomatic per suspicions of several physicians in this record.  

In their “Discussion” section, the panel noted: 

This young lady had pain behavior during today’s exam.  When this examiner’s fingers barely indented her right thoracic skin she had flinching and pulling away from the examiner’s hand.  There is no true organic basis for this type of presentation. 

Being struck on the posterior aspect of the thoracic spine usually causes no injury whatsoever, even though a person may be startled.  When she was examined initially, Ms. McCullough had no bruising or marks consistent with an injury.  

Readers are asked to remember the impacts from wrestling, hockey, football, volleyball, etc., injuries to this region are very rare.  Even if she had cracked a rib on 04/08/02, she would have been better in eight weeks, remembering that she has demonstrated normal recovery from an adult tonsillectomy in 2003, which is usually very painful.  

When she was subsequently investigated, after April 2002, she had normal x-rays of the thoracic spine, normal MRI of the thoracic spine, normal x-rays of her neck, normal x-rays of both shoulders, and normal MRI of the shoulder girdle.  She had a normal EMG.  She had no response to facet injections or costovertebral injections .  

The bottom line with this young lady is that she has no objective pathology upon which to base a valid diagnosis, attributable to the work incident of 04/08/02.  This claim is all subjective allegation and not objective substance.  

Discussing the panel’s diagnoses and responses to the employer’s questions, Dr. Fuller testified on October 29, 2007, verbatim, as follows:  

12        Q.   Is there, in your opinion, from the

13   review of all these records and your examination

14   of the patient, is there evidence of malingering

15   in this case?

16        A.   Yes, there is.

17        Q.   Can you explain to me what some of that

18   evidence is?

19        A.   Sure.  The easiest way probably is to

20   look at the first report of 5-27-04, and I'll

21   refer you to page 5, the middle of the page is

22   the heading titled File Review, and it is useful

23   to look at the first record of 4-10-02 when.

24   Ms. McCollough as examined by Lori Landstrom.

25   And it's useful to remember that the location of
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 1   this discomfort was adjacent to her shoulder

 2   blade.

 3             The examination was negative and normal

 4   regarding any objective findings.  There was no

 5   deformity of the region, no bruising, no

 6   swelling.  She had full range of motion of her

 7   scapula and shoulder and arm.  She had normal

 8   strength, she had normal neurological status in

 9   the arm including normal sensation.  And the only

10   finding, which is a subjective complaint, which

11   is reasonable for the first exam, was quote "a

12   little bit tenderness in the lower medial right

13   scapula boarder."  So in other words, at that tip

14   of the scapula or the shoulder blade, she had

15   some soreness.  And so she was diagnosed as

16   resolving because there were no findings, marks

17   or bruises involving right shoulder contusions --

18   it's a medical word for mild impact from which

19   one normally might get a bruise.

20             So she was diagnosed as a resolving

21   right shoulder contusion meaning her right

22   shoulder blade.  Then if you look on 4-12, two

23   days later, four days after the injury, whereas

24   she had no problems with moving her right

25   shoulder, two days earlier on 4-10 she now
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 1   claimed painful elevation of the ball and socket

 2   shoulder region between 60 degrees and 140

 3   degrees.

 4             She is now representing injury in a

 5   slightly different body part for which there is

 6   no medical basis.  So that might be the first

 7   time one would suspect that there is a red flag

 8   as to her presentations.

 9             Then on 4-18-02, ten days after the

10   injury, the right shoulder blade pain had now

11   migrated into her left shoulder blade.  There's

12   absolutely no medical basis for a bruise

13   complaint to cross the midline, so that's a red

14   flag for malingering.  She had worsened

15   considerably and the record reveals that she was

16   unable to pick up even light objects with her

17   right arm or even her left arm.  And there is no

18   medical basis for that.

19             So then Dr. Landstrom obtained shoulder

20   x-rays.  She as obviously alarmed about all these

21   symptoms.  Shoulder x-rays objective findings

22   were totally normal.  She sent Ms. McCollough for

23   an orthopedic consultation and a neurology

24   consultation.  She also obtained x-rays of her

25   neck, which were read as normal and of the
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 1   thoracic spine which were normal other than the

 2   fact she had a congenital scoliosis which was

 3   fairly mild.

 4             But there are no injuries in either of

 5   these regions attributable to the work event.

 6   And so Dr. Perkins then, when he saw her, her

 7   pain had switched from the shoulder blade to the

 8   thoracic spine, and switching around in migration

 9   of findings under subjective control is

10   consistent with conscious deception for purposes

11   of secondary gain.  And when she saw Dr. McCord,

12   he noted that even the very thought of moving her

13   hands sometimes caused the pain in her shoulder

14   blade region.  And even if she used her left

15   hand, she would have this type of pain.  And so

16   what's beginning to appear in this record is that

17   there is a very large psychological component.

18             There are no physical findings, and so

19   the orthopedic surgeon sent her for an MRI of the

20   thoracic region and that was normal.  He told her

21   that she was going to send her back to work, but

22   then on 7-10 there were left shoulder symptoms

23   and that's a flag.  So the fact these subjective

24   complaints would move from the right shoulder to

25   the left shoulder there is no medical basis for

                                                              14

 1   that.  That represents a conscious decision in my

 2   opinion.

 3             Another one is on 7-26 of '02 when she

 4   saw Dr. Fechtel.  She had a new claim of sensory

 5   loss from T6 to L1 on the right with pinprick but

 6   apparently had normal light touch on the right

 7   side.

 8        Q.   From T6 to L1?

 9        A.   Right.  But on the left she said

10   pinprick is okay, but light touch is gone and

11   that was from T10 to L2.  So she had a patch on

12   the other side of her spine.  And the one side

13   she can't feel light touch and on other one side

14   she can.  One side she can feel pinprick and the

15   other side she can't.  Now, that's just medical

16   nonsense.

17        Q.   It's not possible?

18        A.   It's not possible.  And the overall

19   context of this entire presentation of five years

20   or so now, with the benefit of hindsight that

21   represents conscious deception for the purposes

22   of secondary gain.

23             Another reference is on 9-16-02.

24   Again, she claimed diminished sensation on the

25   left side of her thoracic spine around the mid
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 1   scapula.  Another is on 10-10-02 when she was

 2   seen by Dr. James.  Her symptoms which had

 3   started at the tip of her right shoulder blade

 4   have now migrated to her lumbar back in spite of

 5   taking Vicodin twice a day.

 6             A point that brings it home is when

 7   Dr. James did a sensory exam.  The claimed

 8   absence of sensation was totally different from

 9   the pattern that Dr. Fechtel had been told, and

10   Dr. James noted that she had diminished sensation

11   in the right hemithorax at T8 and T9 and it

12   extended from midline and stopped at what he

13   called the midaxillary line.

14        Q.   Where is that?

15        A.   Your axillary is your armpit.  So the

16   mid axillary line would be the mid armpit, a

17   vertical line dropped from the center of your

18   armpit.  To have sensation stop there suddenly

19   has no medical basis because if the intercostal

20   nerves, which are the nerves adjacent to the

21   spine, coming from the spinal cord at that level,

22   if they were damaged by a slap, which (a) is not

23   possible and (b) if it were possible, that

24   sensory loss would go all the way around the

25   front and finish in her sternum.  There is no
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 1   medical basis for 50 percent of that nerve to be

 2   claimed loss of sensation and 50 percent of it to

 3   be normal.  Again, that's just medical nonsense.

 4             Another inconsistency was when

 5   Dr. James noted that her symptoms were in the

 6   central thoracic region with reproduction of pain

 7   with spring testing.  Dr. Fechtel had done that

 8   when he had seen her and the results

 9   weren't consistent -- those exams were

10   inconsistent with one another.  And then when

11   James did it, she had tenderness along the front

12   of her chest near the anterior costal sternal

13   junctions.  So it had now gone from the tip of

14   her right shoulder blade all the way to the

15   breast bone and the ribs in front and, again,

16   that's medical nonsense.

17        Q.   You mean it's not possible?

18        A.   It's not possible.  And so we are now

19   eight months into this claim and the record is

20   about December of '02, and instead of a minor

21   bruise getting better, her symptoms now started

22   to move all over her body, basically.  That,

23   again, is consistent with conscious deception for

24   the purpose of secondary gain.  So I can go on

25   and on if you want me to take the time.
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 1        Q.   Let me ask you this --

 2        A.   The easiest way maybe is for you to

 3   pull her various pain diagrams that she has

 4   filled out herself and they will show that these

 5   pains and aches move around from body part to

 6   body part and there is no medical basis for it.

 7        Q.   Let's assume the patient has a

 8   hysterical reaction, a psychological hysterical

 9   reaction.  Would the symptoms present in this

10   way?

11        A.   No, not in my experience.  I have had

12   patients, and all surgeons have had patients, who

13   come and say they've got such and such pain in

14   such and such body part, and you have got to be

15   darn sure that's real because I remember once in

16   training we had a lady with neck pain and she had

17   some arthritic findings, some bad disks in her

18   neck, and we actually operated on her, I was the

19   assistant resident, not the chief resident at

20   City Hospital in Baltimore, when her neck got

21   fixed she decompensated totally psychology.

22        Q.   What do you mean decompensated?

23        A.   She had a complete psychiatric meltdown

24   because she could no longer claim this as a

25   coping mechanism.
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 1        Q.   Let me ask you this, if somebody has a

 2   hysterical reaction that causes them to

 3   experience pain, would it migrate like this or

 4   would it be --

 5        A.   Usually, if it's a genuine hysterical

 6   reaction, let's say in this case, if a slap on

 7   the back was perceived as very injurious the

 8   person might develop paralysis in their right arm

 9   and say, look, I cannot move my right arm.

10        Q.   But it would be that way all the time?

11        A.   The presentation would be consistent

12   from examiner to examiner.  So where presentation

13   moves from the tip of the shoulder blade across

14   the midline to left shoulder and then down into

15   the buttock -- and one of the records show that

16   it was in posterior right thigh, there's no

17   medical basis for that.  So when a presentation

18   is inconsistent, to my mind that involves

19   conscious deception.

20        Q.   Are you able to state to a reasonable

21   degree of medical certainty that malingering

22   explains these symptoms?

23        A.   Yes, that is my opinion.

Also at the request of the employer, the employee was evaluated by Stephen Glass, M.D., on May 27, 2004.  In this report, Dr. Glass diagnosed:

There is no history of a pre-existing psychiatric disorder;  however, Ms. McCullough’s current report of subjective pain complaints – somatoform disorder (307.80) – is because of pre-existing constitutional and developmental factors and ongoing psychosocial issues.  . . . The incident of 04/08/02 did not aggravate, accelerate, or combine with any underlying psychological condition to produce Ms. McCullough’s current condition or need for psychiatric/ medical care.  That said, her current subjective pain complaints having no organic basis would relate to psychosocial circumstances/ issues and pre-existing personality factors.  Patients with somatoform disorders develop and/or maintain physical symptoms as a way with dealing with personal problems/ conflicts only;  somatoform disorders (307.80) are not caused by actual tissue pathology or injury.  

In his October 30, 2007 deposition, Dr. Glass testified regarding his opinions and diagnoses of the employee as follows:  

16        Q.   You're aware of the fact that Ms.

17   McCullough has a Workers' Compensation claim?

18        A.   Correct.

19        Q.   And you are aware of the fact that she

20   asserts that her problems began by what's

21   variously described as a pat on the back incident

22   involving a father of an autistic child?

23        A.   That is correct.

24        Q.   And in your opinion is that incident a

25   substantial factor in bringing about her current
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 1   medical condition?

 2        A.   It's more than my opinion.  It is the

 3   nature of somatoform pain disorders or pain

 4   disorders associated with psychological factors,

 5   and that is these disorders are not caused.

 6   Based on research and experience over at least a

 7   century on this disorder, these disorders are not

 8   caused by actual physical injury or tissue

 9   pathology.  So this was not a substantial factor.

10   BY MR. WEDDLE:

11        Q.   Okay.  Now, you recently were provided

12   a document that has been marked Exhibit 2 which

13   is a report from a Dr. Campbell.  I'll show you

14   Exhibit 2 and ask you if you have reviewed that

15   document?

16        A.   Yes, I have.

17        Q.   And then I asked you to respond that

18   document and you wrote a letter to me dated

19   October 5, 2007 and that's been marked Exhibit 3;

20   is that correct?

21        A.   That is correct.

22        Q.   Okay.  Before you begin to discuss Dr.

23   Campbell's letter and your response, let me ask

24   you this:  What is your background and experience

25   in the field of posttraumatic stress disorder?
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 1        A.   Well, again, I have been a very busy

 2   practioner of general psychiatry -- inpatients,

 3   outpatients, adolescence, and adults -- and so I

 4   have treated a number of people that have had

 5   traumatic incidents.

 6             At one time I was the director of

 7   crisis center in the middle the San Francisco

 8   which included, essentially, a quarter million

 9   people living south of Market and going up to

10   Twin Peaks.  And so we saw lots of individuals

11   who had been victims of domestic violence, crime,

12   problems in living.

13             I also was in the military and at that

14   time served in Vietnam and saw a number of acute

15   cases of posttraumatic stress disorder.  I worked

16   out of an evac hospital, but I was interested in

17   psychiatry so they allowed me to spend a lot time

18   with the psychiatric service there.

19             Well, I can tell you I also worked then

20   at the VA and saw a number of patients diagnosed

21   with posttraumatic distress disorder.  In fact,

22   my job at the University of Oklahoma School of

23   Medicine was to run their inpatient service at

24   the VA Hospital which was across the street from

25   the medical school.
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 1             So I think that I have a great deal of

 2   experience with it.

 3        Q.   And am I correct that Dr. Campbell in

 4   Exhibit 2 has concluded that Ms. McCullough has

 5   posttraumatic stress disorder?

 6        A.   Yes.  I understand he said that that

 7   seemed to be the best way to characterize her.

 8        Q.   And your response to that is?

 9        A.   Well, my response is that I don't know

10   Dr. Campbell.  And in his report he did not

11   describe -- either historically or on the mental

12   status -- what one would see if the patient had

13   posttraumatic stress disorder and he didn't

14   document his conclusions.

15             Based on my understanding of this case

16   and having reviewed a lot of records, she does

17   not meet what I would call the DSM criteria for

18   that condition.  And, in fact, she doesn't come

19   close to meeting that criteria.

20             So I don't understand why he would even

21   consider PTSD.  I also point out that in looking

22   at all these records nobody really considered

23   that.  There were some references, maybe, but she

24   didn't demonstrate the symptoms, the behaviors of

25   PTSD.
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 1             Dr. Turco in his 2006 report did not

 2   describe the symptoms or behavior of the clinical

 3   course you see with PTSD.

 4             Further, if you look at it, she has

 5   never been treated for PTSD or the types of

 6   psychological interventions that have been found

 7   to be effective with PTSD.  So all I can say is

 8   that I really can't -- I can't explain why a

 9   credible psychiatrist would make that diagnosis

10   based on the facts of this case.

11        Q.   Okay.  And the kind of criteria you

12   would expect to find in PTSD patients, can you

13   give us some examples?

14        A.   Posttraumatic stress disorder is a

15   condition that -- is a term we began to use for

16   people exhibiting a cluster of types of symptoms

17   who had been exposed to very a life-threatening

18   event -- a plane crash, hostage situations,

19   combat -- in which there was a severe threat to

20   the individual or it was witnessed.

21             The individual has to have experienced

22   the event with a sense of desperation,

23   helplessness, horror, very clearly upset by it.

24   This would be something that would be noticed by

25   anyone, and it has to have occurred at the time
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 1   of the incident.

 2        Q.   Is that particular criteria coming from

 3   the DSM IV?

 4        A.   In the DSM they had decided that one

 5   way to make the diagnosis is to look at the

 6   various symptoms and they categorized them.  And

 7   the first category is having had to have

 8   witnessed or been involved in this very

 9   emotionally traumatic event.

10        Q.   Okay.

11        A.   Now, very clearly a pat on the back,

12   even if it hard, even if very hard, would not

13   meet the criteria of an event that would cause

14   PTSD.

15             Further, as I pointed out in my

16   addendum, to get PTSD you have to have a period

17   of time of anguish, worry.  You're trapped in a

18   burning car with gas dripping and you're worried

19   about fire and you can't move.

20             Well, this was totally unexpected.  She

21   didn't even know it was coming.  So in a sense

22   she didn't have that experience.

23             She also then didn't demonstrate, right

24   after, the kinds of agitation, distress,

25   emotional distress, that one would see with PTSD.

                                                              13

 1   Indeed, she went about the business of her day

 2   and then complained about pain, but didn't

 3   complain about feeling overwhelmed.  And then she

 4   even provided a kind of a timeline post injury,

 5   and during that she doesn't talk about symptoms

 6   of emotional distress, anxiety, avoidance,

 7   sleeplessness, because of the traumatic event.

 8             So under Category A of the criteria,

 9   she just doesn't fit.  And, indeed, that is an

10   absolute necessity.  If you don't have that, you

11   can't make the diagnosis.

12        Q.   You used the term DSM, what does that

13   mean?

14        A.   Well, back in I think it was the '50s,

15   the last century, the American Psychiatric

16   Association became concerned because we were

17   using a variety of different names to describe

18   the same psychiatric illness.  Somebody would

19   call process depression, process schizophrenia

20   and neuroticism, and we needed to have at least

21   an agreement to calling everything the same name.

22   And so they formed a committee and they developed

23   a diagnostic scheme to look at mental illness,

24   primarily so at least research could be

25   consistent, and they called it the Diagnostic and
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 1   Statistical Manual.

 2             It has undergone a number of revisions.

 3   And what it attempts to do is describe the major

 4   types of symptoms one has to see in order to meet

 5   a particular criteria for one of their

 6   psychiatric conditions.

 7        Q.   So Category A of the DSM -- the current

 8   volume is IV, right?

 9        A.   Correct.

10        Q.   DSM IV Category A you have described

11   that she didn't fit?

12        A.   And, again, it doesn't even come

13   borderline close.

14        Q.   What about Category B?

15        A.   Okay.  Category B, these people have

16   nightmares.  They have what they call flashbacks

17   where they think it's happening when it isn't.

18   They get very agitated and upset when they even

19   think about it.  So if they have been in a motor

20   vehicle accident and they are watching television

21   and there's a car wreck, they turn the television

22   set off.

23             The actual grouping includes recurrent

24   or intrusive recollections, distressing dreams,

25   acting or feeling as if the traumatic event was
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 1   occurring, intense psychological distress at

 2   exposure to internal or external cues that

 3   symbolize or resemble an aspect of the event,

 4   physiologic reactivity on exposure to internal or

 5   external cues that symbolize the event.

 6             By physiological activity, this is

 7   something that is visible.  Somebody looks

 8   shaking, anxious; their heart rate goes up, they

 9   sweat.  They are in a fight flight mode with a

10   simple reminder.

11             Well, that didn't happen.  And, indeed,

12   she didn't go back to work with this particular

13   autistic child, but she went about trying.  You

14   know, she went back to work and she found the

15   pain was too much and she couldn't do it.

16             She didn't demonstrate when I saw her

17   the types of things here including the talking

18   about recurrent recollections, nightmares.  In

19   fact, one of the doctors, one of the

20   psychiatrists that saw her particularly mentioned

21   no flashbacks, no nightmares.  It was Doctor --

22   he has the hyphenated name, I've forgotten.

23             So she just doesn't meet this criteria.

24   It's also, as I pointed out in my addendum, if

25   she were having these, it would have been noticed
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 1   by somebody.  Of all the people she had

 2   consulted, it wasn't mentioned.  It wasn't

 3   mentioned by the initial physician's assistant

 4   with saw her.  So, essentially, she doesn't have

 5   it.  And most of the psychiatrists or all

 6   psychiatrists when they describe her mental

 7   status do not describe this.

 8        Q.   Including Dr. Campbell?

 9        A.   Yeah.

10             Okay.  Category C, Persistent

11   avoidance.  Efforts to avoid thoughts, feelings,

12   conversation, activities that allows

13   recollections of the event; inability to recall

14   important aspects of the trauma, diminished

15   interest or participation in significant

16   activities, feelings of detachment or

17   estrangement from others, restricted range of

18   affect, sense of foreshortened future -- you

19   know, doesn't expect to have a career, marriage,

20   children, normal life span.

21             This is something you see with patients

22   with posttraumatic stress and it has to do with a

23   sense of wanting to withdraw from living.  They

24   don't care about relationships.  They don't care

25   about themselves.  They don't worry about how
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 1   they look or dress.  They strenuously avoid

 2   anything that reminds them.  So if you were a

 3   logger hurt in the woods, you wouldn't want to go

 4   to the park because it reminds you of the woods.

 5             She doesn't demonstrate, she really

 6   didn't -- in any of the records that I reviewed

 7   and in our interview -- have problems talking

 8   about the event.  In fact, she pursued it to some

 9   extent.

10        Q.   In the mental status examination by Dr.

11   Campbell, do you see anything that is

12   inconsistent with PTSD?

13        A.   Sure.  First of all, he describes her

14   initially as --  first of all, what she does,

15   essentially, is talk about the pain and that's

16   why she is unhappy.  She even says, somewhere I

17   think I quoted, "Pain takes the fun out of

18   everything."  People with posttraumatic stress

19   disorder don't care about having fun.  They are

20   not involved.  They don't care about

21   relationships.  They don't think about the

22   future, either going to school or changing

23   careers or --

24        Q.   How about the way they dress?

25        A.   Pardon me?
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 1        Q.   How about the way they dress?

 2        A.   He describes her as -- I think he said

 3   she was groom and dressed stylishly.  That's

 4   inconsistent.  He said that she was demonstrative

 5   and dramatic.  People with PTSD are glazed over,

 6   withdrawn, uninvolved.  They don't talk; you have

 7   got to pull things out them.  They don't want to

 8   be bothered; they want to be left alone.

 9             He says that --  let's see what else.

10   Well, again, essentially, he describes someone

11   who is not demonstrating or even talking about

12   symptoms of PTSD.  Patients with PTSD will tell

13   you they have nightmares.  And you usually ask

14   them if they don't tell you and you think you're

15   dealing with PTSD.  There is no mention of that.

16             Well, so she doesn't really fit.  She

17   is in Category C.  In fact, throughout her

18   records she is actually talking about her

19   distress of her not being able to do things and

20   being able to do more and to be involved in

21   activities.

22             Finally Category D.  Symptoms of

23   increased arousal, difficulties falling or

24   staying asleep.  She had told Dr. Turco in 2006

25   she had no problems sleeping.  Irritability,
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 1   outbursts of anger, difficulty concentrating,

 2   hypervigilant, exaggerated sorrow response; she

 3   really didn't demonstrate any of those.  He

 4   talked about her being more wary.  But when I saw

 5   her and throughout the record hypervigilance is

 6   not documented nor is increased arousal.  She is

 7   not --  they don't talk about her being more

 8   irritable.  And you know, people are irritable.

 9   With PTSD they are irritable and they really are

10   only irritable if you bug them.  If you leave

11   them alone, they won't bother you.

12             He didn't talk about difficulty

13   concentrating.  She took a course by phone and

14   did well.  So that doesn't add up either.  And,

15   finally, ENF duration of a month.  And impairment

16   of social, occupational, and other important

17   areas of functioning, she does not demonstrate

18   impairment in occupational and social or other

19   important areas of functioning because of PTSD.

20   In fact, throughout the entire record the

21   emphasis is on not being able to do things

22   because of pain.  Nothing to do with PTSD.

23             And, finally, while it isn't

24   specifically mentioned under these categories,

25   the DSM advises doctors that if you have a better
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 1   explanation psychiatrically for their symptoms,

 2   then you use that one.  And the best explanation

 3   is is that she has pain disorder associated with

 4   psychological factors.

 5        Q.   Okay.  Do you think there is anything

 6   about this incident, this slap on the back

 7   incident, that is in any way disabling or causing

 8   Ms. McCullough's inability --

 9             MS. MCCULLOUGH:  Could you speak up,

10   please.

11   BY MR. WEDDLE:

12        Q.   Yes.  My question is this:  Do you

13   think that there is anything about this slap on

14   the back incident that in any way causes Ms.

15   McCullough to be disabled or unable to work?

16        A.   There is -- this incident is not a

17   cause or reason for her to have a psychiatric

18   disorder or to have any psychiatric work

19   restrictions or any need for psychiatric

20   treatment.

Based on the disputes between the employee’s and the employer’s physicians, Ronald Turco, M.D., a diplomate of the American Board of Psychiatry and Neurology, performed a second independent medical evaluation (SIME) of the employee on December 21, 2006.  Dr. Turco issued his report on December 24, 2006.  This report and the employee’s subsequent psychiatric treatment were discussed in Dr. Turco’s followup letter dated October 16, 2007.  This letter provides:  

As you know, I performed a psychiatric examination on Noelle McCullough on December 21, 2006, and authored a report of December 24th.  I had an opportunity to study numerous records regarding this woman, and I also administered an MMPI-2 and had an opportunity to compare that examination with one that was previously administered on May 27, 2004.  I will minimize a recapitulation of materials noted in my December 24, 2006 report.  As you know, I made no psychiatric diagnosis, but I did indicate that this woman might have a “pain disorder.”  I mention this because of the fact that she continued to have pain in the total absence of any objective findings.  Several very excellent examiners have evaluated this woman and noted that there is no justification for her subjective complaints of pain.  I noted on “Axis II” of my psychiatric evaluation that Ms. McCullough evidenced substantial somatoform features as well as a hysterical magnification of symptoms.  This was noted in the physical examination, the clinical psychiatric examination and the psychology testing administered by both Dr. David Glass as well as myself.  This is quite significant and is quite supportive of somatization tendencies and what is essentially the perpetuation of physical complaints without objective findings.  I noted on page 11 of my December 24, 2006 report that this woman fits the criteria presented by Charles V. Ford, who describes individuals such as Ms.  McCullough as having developed a lifestyle of disability and “illness as a way of life.”

You have provided me with a report prepared by William G. Campbell, M.D.  (It is not clear whether Dr. Campbell is a board certified psychiatrist or what his credentials are, and so I cannot comment upon his ability to evaluate this situation, although I note he spent only one hour with Ms.  McCullough and did not do any psychological testing.  I will essentially take his report at “face value.”)  Dr.  Campbell has noted that he did not feel that Ms. McCullough was consciously exaggerating symptoms and this may well be the case.  Individuals with somatization disorder, “pain disorder,” do actually believe that they are experiencing some sort of problem even in the face of repetitive normal examinations.  Dr. Campbell has noted this woman has been in treatment since 2004, but I also note that she has not received any “insight” oriented psychotherapy.  There is also the issue of her husband having interests outside the marriage that is not fully explored by Dr. Campbell.  For reasons that are not clear, he makes a diagnosis of post-traumatic stress disorder which is not in the realm of believability at least from my perspective.  Dr. Eileen Ha has essentially taken surface information from Ms.  McCullough and authored a letter of August 7, 2007.  I do not find Dr. Ha’s letter convincing.  Dr. David Glass has provided a follow-up report of October 5, 2007, and he notes, as I have, that subjective complaints reported by Ms. McCullough have not been substantiated in any way by independent examiners as well as by individuals who have attempted to assist this woman.  That is to say, individuals who have not done independent examinations have also concluded that she does not have a physical disorder even though she complains of pain.  Dr. Glass had done an excellent job in presenting his observations with regard to why this woman does not have post-traumatic stress disorder.  Certainly he notes that she does not even meet the first category, which would include an actual or threatened death or serious injury, and certainly the incident she reports of April 8, 2002, would not cause PTSD.  Also, her behavior following this situation, and in the months and years following the situation, would not be associated with PTSD.  Rather, she has become a strong advocate of her own claim and has even attempted to contact me on a number of occasions with regard to interest in the psychological testing.   She does not meet any of the groupings for PTSD.  For example, she does not persistently re-experience the event in the context of a “genuine flashback.”  She has not evidenced avoidance of stimuli, and certainly she does not present as an individual with anything other than either a pain disorder or outright malingering.   I doubt that the malingering is an issue, and in this respect I would agree with Dr. Campbell that this is a woman who essentially “believes” that somehow something is wrong with her.  Dr. Glass has noted that the factors and causes of somatization pain disorders are complicated and are certainly secondary gain and personal factors associated with this.  I would agree with him that a pain disorder is a reasonable diagnosis.   Certainly, PTSD is a far-fetched consideration under the circumstances with this particular woman.

I remind you that my personal experience with post-traumatic stress disorder began during my military service (1970 to 1973) and was later augmented by my work with veterans who have suffered genuine post-traumatic stress disorder.  I have been the consultant of two major airlines in this regard (Delta and Continental) as well as Lloyds of London.   In 1991, I received the Milton-Erickson prize for my work on post-traumatic stress disorder and traveled to the Hague, Netherlands to receive this award.  Additionally, I have worked approximately 20 to 25 years as a reserve police officer and have dealt with PTSD in the “front lines.”  My own personal view is that I am substantially experienced to make this diagnosis and I will definitively state that Ms. McCullough does not have post-traumatic stress disorder.

Dr. Turco also testified telephonically at the December 19, 2007 hearing.  He explained his evaluation of the employee in December of 2006.  He stated that the employee suffers from a somatoform disorder with symptom magnification with no objective causes to accompany the disorder.  He testified that he still believes that the employee is malingering.  He testified that the employee’s condition does not fit a diagnosis of post traumatic stress disorder.  He testified that the chronic pain diagnosis is not related to the April 8, 2002 incident, as this incident was not “traumatic enough.”  

The employee’s attending psychiatrist, William G. Campbell also testified in person at the December 5, 2007 hearing.  He confirmed his diagnosis of the employee’s condition as chronic pain disorder (with the pain complaints out of proportion to diagnosis), PTSD, and possibly myophasia (which is not within his specialty).  He testified that the somatoform disorder is the same as her chronic pain disorder.  He testified that he does not believe that the employee is malingering, as she is not consciously exaggerating or making up her symptoms.  He feels that being struck of the back was “very frightening” to the employee and that she was disillusioned with the police investigations.  He testified that the encounter at the library was very frightening to the employee.  

Closing Arguments.

In her closing arguments, the employee made the following assertions and arguments (in the listed order):  She believes that she is entitled to medical care and other benefits.  She states that she can’t drive and she can’t perform or sustain a job.  She suffers from increased pain, which leads to increased medications, which causes increased side effects;  just filling out paperwork causes an increase in her symptoms.  She states that her husband’s private insurance has been covering her medical care but it needs to be repaid.  She states that jumping through hoops does not make her obsessive.  She stated that the insult (pushy broad) was more upsetting than the smack on the back.  She argued that the evaluation from her work has comments from Ms. Dimmick, who is now sending out nasty and derogatory letters in the community regarding the employee’s work and attitude.  The employee argued we should give less weight to Dr. Fuller who refuses to correct his report, and we should give less weight to Officer Johnson, who she asserts is not credible.  

In its closing argument, the employer acknowledges the employee suffers from a somatoform disorder, but is not caused by the employee’s work.  The employer asserts that this is not a compensable injury and the employee is unable to face the fact that there is nothing physically wrong with her.   The employer concluded that we must deny and dismiss the employee’s claims for additional benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee and the reports and testimony of Dr. Campbell (in particular) that the employee’s 2002 work incident is the cause of the employee’s current condition, necessitating her need for treatment, that the employee has attached the presumption that his claimed condition and treatment is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports, opinions and testimony of Drs. Turco, Glass, Fuller, and Bell, as supported by the reports, opinions and testimony of the employee’s own treating physicians, Drs. James, Beard, and Kohl, that the employee suffers from a somatoform disorder or a pain disorder, unrelated to work, that may be exaggerated by malingering, that the presumption is rebutted.  We do so without weighing credibility.    

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the 2002 work incident was a cause of her current condition and need for treatment.  We find she has not. 

We give the most weight to our selected physician, Dr. Turco.  In his reports and testimony definitively opined that the employee’s histrionic presentation confirms his somatoform disorder, with likely malingering components.  This is supported by the reports and testimony of the employee’s previous attending physicians, Drs. James, Beard, and Kohl.  Dr. Turco’s opinion is further supported by the opinions of Drs. Glass, Fuller, and Bell.  The most telling factor is that all doctors agree that there is absolutely no objective evidence in the record to support the employee’s subjective complaints.  The record often notes the employee’s histrionic presentation, which we were also privy to at the December 2007 hearings.  We also find that the employee was often inconsistent over the years in her description of the incidents in question, and had a tendency to exaggerate the severity of the “strike.”  We find she continued working, took the child to her scheduled activity, and only later, upon reflecting, returned to the “scene of the crime” to demand an apology, which was given.   We find it telling that the employee did not seek treatment for two days, and did not report the “assault” to the authorities until even much later.  Dr. James, the employee’s attending physician, testified most succinctly that the employee suffers from a “somatoform disorder resulting from personality dynamics not caused or worsened by [the] employment injury”  We conclude the employee’s current condition is not a work-related injury or illness.  Her claims for benefits are denied and dismissed.  

We do note, and the employer agrees, that the employee does have a legitimate condition.  Simply, the work “injury” is not the cause of her condition or need for treatment.  


ORDER
The employee’s current condition is not a work-related injury or illness.  Her claims for benefits are denied and dismissed.  

Dated at Anchorage, Alaska on March 24, 2008
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2002 date of injury pre-dates this statutory change.  





