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	KAMAU  MUIRU, 

                          Employee, 

                                  Applicant,

                                  v. 

MARSH CREEK GOVERNMENT 

SERVICES, LLC,

                            Employer,

                            and 

ZURICH AMERICAN INSURANCE 

COMPANY,

                             Insurer,
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	     FINAL DECISION AND ORDER

     AWCB Case No.  200505510
     AWCB Decision No. 08-0065  

     Filed with AWCB Anchorage, Alaska

     on April 7, 2008


On August 21, 2007 in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) for the period from September 7, 2005 through April 17, 2006, penalty and interest.  The employee did not appear.   Attorney Selena Kendall-Hopkins represented the employer and insurer (“Employer”).  The record was held open for one week for receipt of additional information from the employer about the employee’s work status.  Additional information was received from the employer on August 23, 2007. The Board closed the record and met to consider this matter.  While the order was being prepared, the Board received additional information from the employee on September 20, 2007.  This information was submitted to the employer. On October 5, 2007, the employer responded with a Supplemental Filing Regarding Marsh Creek Government Services’ Unopposed Motion to Dismiss.  Upon receipt of these items, the Board reopened the record to include these documents and then closed the record again on October 5, 2007.  On November 5, 2007, the Board issued AWCB Decision No. 07-0333.  In this decision and order, the Board found the employee did not receive notice of the August 21, 2007 hearing as required under 8 AAC 45.0070(f)(1).  The Board also denied the employer’s petition to dismiss for failure to cooperate with discovery.  The Board ordered the employee to attend a deposition and set the matter for further prehearing conference.  On November 19, 2007, the employer filed its Petition for Reconsideration of AWCB Decision No. 07-0333 and requested that the Board revisit the portion of the Board’s order finding that the employee did not receive notice of the hearing.  On December 4, 2007, the Board issued AWCB Decision No. 07-0363, which granted the employer’s request for reconsideration and setting the matter for oral argument.  On January 16, 2008, the Board heard the employer’s oral argument on the reconsideration issue.  The employee appeared in person.   Attorney Kendall Hopkins represented the employer and insurer.  The employee was ordered by the Board to attend a deposition.  The employee did attend the deposition on January 29, 2008 and a copy has been submitted for inclusion in the Board’s file.  By letter dated February 29, 2008, the Board indicated to the parties that unless they filed an objection by March 15, 2008, the Board would address the merits of the employee’s claim for TTD for the period from September 7, 2005 through April 17, 2006, penalty and interest.


ISSUES
1. Has the employee established his claim for TTD pursuant to AS 23.30.185 for the period from September 7, 2005 through April 17, 2006?

2. Should the Board revisit AWCB Decision No. 07-0333 pursuant to AS 44.62.540 and the employer’s request for reconsideration on the matter of the employee’s receipt of notice of the August 21, 2007 hearing?


SUMMARY OF THE EVIDENCE

This case involves several proceedings held before the Board to address the employee’s claim for temporary total disability (“TTD”), penalties and interest.  The first hearing was held August 21, 2007 at which time the employer appeared and asked the Board to dismiss the claim because of the employee’s nonappearance.  After the hearing, the employee contacted the Board and indicated that he had been working out of town and unable to pick up his mail, including the notice of the August 21, 2007 hearing.  The employer also requested the Board to reconsider the findings regarding service of notice of the hearing.  The Board granted the employer’s petition for reconsideration. A second hearing was held January 16, 2008, at which time the employee appeared and was ordered by the Board to participate in a deposition, which was completed January 29, 2008.  A copy of the deposition was submitted for the Board’s file and the Board will now address the TTD and remaining issues in this order.  

The following is a summary of the facts necessary to resolve the issues in this case.  The employee worked for the employer as a bull cook.  At 46 years of age, he reported an injury to his left knee on April 11, 2005.
  He saw Bill Newberry, PA-C, at the Prudhoe Bay Industrial Clinic and reported he slipped while descending stairs approximately two weeks earlier and twisted his left knee.  He continued to work while the knee injury was treated with ice and aspirin.  According to the Newberry report, the employee’s knee was improving until 24 hours before he was seen at the clinic, when it swelled. Also, the employee’s left inguinal lymph node enlarged and became painful. The diagnosis was “left knee trauma and pain” and generalized lymphadenopathy of unknown origin.  The employee was referred for further treatment in Anchorage. 

On April 13, 2005, the employee was seen at Alaska Regional Hospital emergency room by Michael Levy, M.D.
    An x-ray obtained at the time of the visit was negative except for a small effusion.
  Dr. Levy diagnosed a left knee sprain and possible anterior cruciate ligament (“ACL”) injury.

On April 18, 2005, the employee was seen by John T. Duddy,  M.D.,  and an MRI
 was performed at that time.
  The MRI showed prominent joint effusion and a tear of the posterior horn of the medial meniscus within the intercondylar notch.  The MRI also showed some possible tendinosis of the patella tendon.  Dr. Duddy’s impression was internal derangement of the left knee.
  According to a physician’s report form dated June 28, 2006, the employee delayed surgery until June 2005 so he could continue to work.
  Dr. Duddy released the employee to light duty  on July 11, 2005, and a release to full duty was issued on January 11, 2006 and again on April 17, 2006.

On June 14, 2005, Dr. Duddy performed an arthroscopic knee surgery with partial medial meniscectomy and microfracture chondroplasty technique of the left lateral femoral condyle.
  

The employee was seen for follow up by Dr. Duddy on June 20, 2005.  At that time, Dr. Duddy opined the employee could return to light duty in three weeks.
  The employee was again seen by Dr. Duddy on July 11, 2005. He returned to light duty.
  On September 7, 2005, Dr. Duddy released the employee to return to full duty.

The employer accepted the claim and paid time loss for the period from June 16, 2005 to September 27, 2005.
  On July 26, 2005, the employee filed a workers’ compensation claim seeking TTD for the period from April 11, 2005 through July 11, 2005 and a penalty for late paid benefits.
  The employer’s January 24, 2006  compensation report shows that TTD was paid for the period from April 12, 2005 through September 6, 2005 and a penalty was paid January 24, 2006.
  

The employee filed a second workers’ compensation claim on December 5, 2005 seeking payment of a penalty based on late payment of TTD.
  The compensation report of January 26, 2006 shows penalty and interest were paid on the late paid benefits.

On December 12, 2005, Dr. Duddy saw the employee again.  According to Dr. Duddy, the employee was experiencing a sudden onset of distal quadriceps pain but not true knee pain. Dr. Duddy opined the employee did not have knee effusion and he concluded the employee had not reinjured himself.  Dr. Duddy suspected a muscle strain, however, and prescribed physical therapy.
  At this visit, the employee reported he had been back to full duty work.

The employee was subsequently evaluated and received physical therapy through Independence Park Physical Therapy.
 In the December 16, 2005, evaluation, the employee reported he had returned to work one month prior.

On December 22, 2005, Adjuster Virginia Henley wrote to Dr. Duddy to ask him about the relationship of the April 11, 2005 injury to the need for treatment provided for the muscular strain he diagnosed on December 12, 2005.  Dr. Duddy responded to the letter on January 11, 2006.
  Dr. Duddy indicated that the work injury was a substantial factor in the employee’s need for such medical treatment.  Dr. Duddy also indicated that the employee was not medically stable and that he would have a future permanent partial impairment.  Dr. Duddy reevaluated the employee the same day.  He recommended continued physical therapy and thought the employee could return to work if he had not already done so.  Dr. Duddy anticipated medical stability in one month; and he would provide an impairment rating at that time.
   Dr. Duddy saw the employee on February 8, 2006, at which time the knee pain was reported to be resolved.
  

On March 17, 2006, the employee filed a claim for benefits, which he amended on September 20, 2006.  The employee sought TTD for the period from September 7, 2005 through April 17, 2006, and a penalty and interest on the late paid TTD.

The employee again saw Dr. Duddy on April 17, 2006.  At the time of the visit, the employee was scheduled and recommended to go back to full duty.

On April 21, 2006, the employee filed another workers’ compensation claim which concerned an outstanding $430.00 medical bill.  The bill was paid April 28, 2006. 

A prehearing conference was held on May 22, 2006.
 The employee did not appear. 

The employee visited  Dr. Duddy on July 3, 2006, asking him for a note that would retroactively excuse him from work from September 5, 2005 to April 2006.
 Dr. Duddy stated, in part;


I reviewed my previous notes beginning September 7, 2005.  At the time it was my understanding that he had already returned to full duty and did not need further follow-up.  The next appointment from December 12, 2005 did not indicate that he needed to be off work.  At the next appointment on January 11, 2006 he had returned to work if he had not already done so.  And finally at his April 17, 2006 appointment he was returned once again to full duty.  At each one of these appointments in which I returned him to work, a work excuse form is typically provided.

On September 20, 2006, the employee filed an Affidavit of Readiness for Hearing on the March 17, 2006 workers’ compensation claim. He also attended a prehearing conference on September 20, 2006 at which time the employee represented that he was working and had been since April 2006.

On October 30, 2006, another prehearing conference was held in this matter.  An oral hearing was set for January 9, 2007.

On December 5, 2006, the employee was sent a Notice of Taking Deposition setting a deposition on December 18, 2006.
  The employee failed to appear for the deposition.

The employer filed a petition to compel the employee to attend his deposition
  on December 19, 2006, because the employee failed to attend the December 18, 2006 deposition. The employer also requested that the hearing set for January 9, 2007 be cancelled in light of the employee’s failure to appear at his deposition and the employer’s inability to conduct discovery. On December 21, 2006, the employer also filed a petition to compel the employee to sign releases pursuant to 
AS 23.30.107 and 8 AAC 45.054.
 According to the employer, the employee did sign the releases.
  

On January 2, 2007, another prehearing conference was held.  The employee appeared and the hearing set for January 9, 2007 was continued so the employee could seek counsel.  Moreover, it appeared that the deposition notice for the employee’s  December 18, 2006 deposition was sent to an incorrect address.
    

On February 8, 2007, the employer controverted TTD benefits for the period September 7, 2005 through April 17, 2006, as claimed in the March 17, 2006 workers’ compensation claim as amended at the September 20, 2006 prehearing conference.

On April 10, 2007, the employee filed an affidavit of readiness for hearing on his outstanding claims.
  On April 20, 2007, the employer filed its affidavit of opposition based on incomplete discovery, need for an independent medical evaluation and for further depositions.

On May 7, 2007, a notice of taking deposition was sent to the employee.
  The notice was sent to the employee’s last known address.  The deposition was set for May 18, 2007. The employee failed to appear.

Another prehearing conference was set for May 29, 2007.  The employee did not appear.  The prehearing conference summary indicates that the employee did not appear for the May 18, 2007 deposition.  The employer represented that it needed to conduct a deposition to obtain additional discovery, obtain updated releases, and gather additional medical and employment records.

The employee was seen by Dr. Duddy for a disability evaluation on June 11, 2007.
  The employee received a two percent whole body impairment.

On June 18, 2007, the employer requested a screen printout from the Board showing any claims filed by the employee.
  The Board submitted information to the employer showing claims filed for April 11, 2005, February 24, 1993, and July 13, 1996.

 On July 17, 2007, the employer filed a petition seeking to dismiss the employee’s claims for failure to cooperate with discovery and failure to appear at two depositions. The employer also asked that an emergency prehearing conference be scheduled.  The employer alleged the depositions were necessary to complete discovery.
  The employer also filed a memorandum in support of petition to dismiss on July 17, 2007.
  The employer maintains that the Board should grant the employer’s petition to dismiss the claim based on the employee’s failure to appear at two properly noticed depositions, one set for December 18, 2006 and another set for May 18, 2007.

On August 16, 2007, a prehearing conference was held.
  Once again, the employee did not appear.
 The workers’ compensation officer determined that the only claims ripe for hearing were the TTD request from September 7, 2005 through April 17, 2006, penalty and interest.  The other issue deemed ripe for hearing was the December 19, 2006 petition to compel the employee to attend his deposition. The employer argues the employee was properly notified of both depositions but failed to attend either and that the depositions were needed to complete discovery.
 

On August 17, 2007, the employer filed an affidavit of readiness for hearing.
  On August 21, 2007, the Board held its hearing regarding the employer’s petition to dismiss.  The employee did not appear. At the hearing, the Board requested additional information which was submitted by the employer in a filing of supplemental evidence submitted to the Board on August 23, 2007.
  

According to the employer, the employee filed a March 20, 2006 claim for TTD benefits from September 7, 2005 through April 17, 2006, penalty and interest.  This claim was amended at the September 20, 2006 prehearing conference.  However, the employer argued Dr. Duddy, the employee’s treating physician, released the employee to full duty work on September 7, 2005.  Therefore, argues the employer, the employee is entitled to no TTD after September 7, 2005.
  In addition, the employer asserts that the employee told Dr. Duddy at his December 12, 2005 follow-up appointment he had, in fact,  returned to work.  The employer cites this as evidence the employee returned to work contrary to his March 20, 2006 workers’ compensation claim.
  The employer further argues that the prehearing conference summary of September 20, 2006 also indicates the employee stated he was working then and had been since April 2006.  The employer then asserts “…the veracity of Mr. Muiru’s statement is called into question by his March 2006 WCC in which he says he was working – clearly earlier than April 2006 – and by Dr. Duddy’s December 12, 2005 chart note indicating that the employee had returned to work – well before April 2006.”  The employer also argues that the employee failed to appear at two depositions, which has impaired the employer’s ability to obtain the employee’s sworn testimony regarding precisely when he returned to work after his release to full duty by Dr. Duddy.  On this basis, the employer asserts that the employee’s claim should be denied and dismissed.

On September 20, 2007, the Board received a letter from the employee responding to the employer’s petition to dismiss.
 The employee stated:


From June 20, 2007 to September 12, 2007, I’ve been out of town.  I got a job at


Erikson Air Station on Shimya Island.  When I got here I could get my mail, my


friend who picked my mail for me, also works out of town.  I got my mail today;


As for Deposition I went by the offices of Holmes, Weddle & Barcott before I left


dropped off some releases.  I also remember saying I’ll be out of town.


Now I’m available for deposition between 9/21/07 and 9/30/07.  My address



Kamau Muiru



P. O. Box  242824



Anchorage, Ak. 99524



Email – njbaini@yahoo  

Upon receipt of the letter from the employee, the Board issued another letter to the parties on September 25, 2007.
  The Board requested evidence concerning the alleged nonappearance of the employee at the May 18, 2007 deposition, whether the employee had been advised of his possible right to temporary partial disability payments pursuant to AS 23.30.200 and whether the employee was ever ordered to attend a deposition by a prehearing conference officer.

The employee did not file a response to the Board’s September 25, 2007 letter.  The employer did file a response to the letter which was received by the Board on October 5, 2007.  It was designated Supplemental Filing Regarding Marsh Creek Government Services’ Unopposed Motion to Dismiss.
  The employer offered the notice of deposition in support of its argument that the employee failed to attend a deposition set for May 18, 2007, after being properly served.
 The employer also offered the  September 29, 2007 Affidavit of Matthew Teaford.
  Mr. Teaford affied that he was the attorney of record at the time the May 18, 2007 deposition was set; that the employee was served with notice of the deposition; and that he failed to appear at the May 18, 2007 deposition as did the court reporter who also failed to attend the deposition. As a result, according to Mr. Teaford, no transcript indicating that the employee failed to appear was issued.   The employer also offered the Affidavit of Virginia Henley, an adjuster for NovaPro Risk Solutions/Zurich American Insurance.
  Ms. Henley affied that she did not speak to the employee concerning temporary partial disability benefits as it is her understanding that the Board advises employees of their rights under the Act through issuance of information packets.

The employer contends that there is no evidence from any provider that the employee was unable to work during the period from September 7, 2005 through April 17, 2006 and, therefore, the employee cannot raise the presumption of compensability.  In addition, the employer contends that since there is no TTD owed, there is no penalty or interest owed.
  The employer contends that 
AS 23.30.395(16), which defines “disability” requires TTD to be paid only if the employee is not medically stable and disabled from work.

With regard to the proper address for the employer for purposes of accomplishing service of the notice of hearing, the Board’s records indicated that the employee’s proper address is P. O. Box 242824, Anchorage, Alaska 99524.  Review of the Board’s file showed the notice of hearing was sent by regular and certified mail to the employee at P. O. Box 242824, Anchorage, Alaska  99524.  The notice of hearing was sent regular and certified mail to the P. O. Box 242824 address in Anchorage, Alaska on July 24, 2007. The Track and Confirm form shows an attempt to deliver the notice was made on July 25, 2007 and a notice was left.  Another Track and Confirm document dated September 14, 2007 shows that the notice of certified mail was again left September 3, 2007.  The Postal Service form was returned to the Board at the time of the issuance of AWCB Decision No. 07-0333.  The notice of hearing sent by regular mail was not returned to the Board.  In the employee’s September 20, 2007 response to petition to dismiss, the employee states he was out of town from June 20, 2007 to September 12, 2007 and someone else picked up his mail.   Consequently, he did not receive his mail until September 20, 2007.

The Board issued AWCB Decision No. 07-0333 on November 5, 2007.  The Board declined to grant the employer’s motion to dismiss the employee’s claim.  The Board stated, at p. 11:

…the Board finds that the record fails to show that the employee was properly served with the notice of hearing for the August 15, 2007 hearing by regular mail.  The employee submitted a statement to the Board on September 20, 2007 indicating that he had been out of town from June 20, 2007 to September 12, 2007 and that another person who was also working out of town picked up his mail so ultimately the employee did not receive his mail until September 20, 2007.  The employee was served by certified mail at the last address provided to the Board, P. O. Box 242824, Anchorage, Alaska 99524.   Under these circumstances, the Board cannot find that the employee was served properly, in accordance with AS 23.30.110 and 8 AAC 45.070.  Because the employee was out of town working from June 20, 2007 to September 12, 2007, we find the employee was not able to pick up his mail and had another person pick up his mail for him.  This other person also worked out of town and according to the employee’s statement he did not actually get his mail until September 20, 2007.
   Under these circumstances , we  find it would not be fair to proceed  with the hearing as it does not appear that the employee received notice of this hearing.  

The Board further found that the employee did not receive notice of the hearing.  The employee was ordered by the Board to attend a deposition and a further prehearing conference was set.

By petition dated November 19, 2007, the employer requested reconsideration of the portion of the Board’s order finding that the employee did not receive proper notice of the hearing.  By Interlocutory Decision and Order Granting Reconsideration, AWCB Decision No. 07-0363, the Board granted the petition for reconsideration and requested that the matter be set for oral argument.
 

Another hearing was set for January 6, 2008, at which time both parties appeared.  The employee was ordered by the Board to participate in a deposition and oral argument was conducted on the matter.  Essentially, the employer maintains that the Board findings regarding the employee’s not receiving proper notice should be rescinded as the Board applied an improper standard in determining whether service on the employee was proper and that the requirements for service are met under 8 AAC 45.060(b) when the mailed item is deposited in the mail with sufficient postage and properly addressed to the party at the party’s last known address.  The employer further maintains that the Board should have proceeded to the merits of the employee’s claim.

The Board took the matter of reconsideration under advisement.  The employer took the employee’s deposition on January 29, 2008.  A copy of the deposition was submitted to the Board on February 6, 2006.  

The following summarizes the employee’s testimony as set out in his deposition.
  The employee indicated he worked for the employer since April 2005 as a bull cook.
  The employee had no previous left knee problems prior to the April 11, 2005 injury.  His account of the injury involved slipping and twisting his knee while unloading frozen food.  Although he continued to work at the time, two days after the injury the knee was swollen and he could not move it.  He continued to work to the end of the project and after his lymph node also swelled he went to the Prudhoe Bay Clinic. After that, he was seen in Anchorage by Dr. Levy who put a brace on his knee and referred him to Dr. Duddy, an orthopedic surgeon, for further treatment.  The employee indicated that Dr. Duddy released him to full duty work as of April 22, 2005.
  However, he did not work for the employer during the period before the surgery was done on June 13, 2005.  He testified he did work for Global Services at Denali Park between April 2005 and the date of surgery.
  He also testified that he went back to work shortly after his surgery in June 2005.  This time he worked for Providence first picking orders and then working in medical records.  The employee could not remember exactly when he returned to work after his surgery except that it was “… very early on.”
  The employee agreed that Dr. Duddy released him to light duty work on July 11, 2005 and regular duty work September 7, 2005. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PRESUMPTION ANALYSIS

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

II.  EMPLOYEE”S CLAIMS FOR ADDITIONAL TTD FROM September 7, 2005 THROUGH APRIL 17, 2006

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  The employee claims TTD benefits for his work injury.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80 percent of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:
The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

In this case, the Board finds that it now has sufficient evidence concerning the employee’s claim for TTD that it can go forward and address the claim on the merits.  The employee seeks TTD for September 7, 2005 through April 17, 2006.  The Board finds that the employee has raised the presumption as of compensability as to this time period based on his account of his injury on February 26, 2005 as well as the medical treatment he received from Doctors Levy and Duddy.

At the second stage of the presumption analysis, the Board finds that the employer has rebutted the presumption in that the employee could not work after July 7, 2005.  The record shows that Dr. Duddy released the employee to light duty work July 11, 2005 and regular duty work on September 7, 2005.  In addition, the employee acknowledged in his deposition that he went back to work after his June 14, 2005 surgery for Providence where he remained working in various capacities through 2005. The Board finds the employer has rebutted the presumption of compensability as to TTD benefits after July 7, 2005.  

Accordingly, we proceed to the third stage of the presumption analysis.  At the third stage of the analysis, the presumption of compensability falls away, and the employee must prove his claim for TTD for the period from July 7, 2005 through April 17, 2006, by a preponderance of the evidence.  The Board finds that the employee has failed to establish entitlement to TTD for the period from July 7, 2005 through April 17, 2006 by a preponderance of the evidence.  The employee failed to show a release from work during this time period or any other form of incapacity statement which would show the employee’s inability to work during this time frame.  The Board finds the employee continued to work from July, 2005 through the end of 2005 for Providence. The employee acknowledged when he saw Dr. Duddy in December 2005 that he was working.  He also continued to work through April 17, 2006, having been released to return to work on several occasions by Dr. Duddy.  We find during this period, there was no loss of earning capacity due to the work injury.  The employee’s claim for TTD for the period from July 7, 2005 through April 17, 2006 under AS 23.30.185 is denied and dismissed.  

As the employee has failed to establish that he is entitled to additional TTD pursuant to AS 23.30.185, he is not entitled to penalties or interest and thee claims are also denied and dismissed.

III.  EMPLOYER’S PETITION FOR RECONSIDERATION

The employer requested that the Board revisit its finding that the employee was not properly served with notice of the August 21, 2007 hearing given his absence from Anchorage where his post office box was located due to working on Shemya Island.  Given the dismissal of the claim as set out in Section I, above and the Ordering portion of this Decision and Order, the Board finds this issue is moot and dismisses the employer’s petition for reconsideration.  


ORDER
1.  The employee’s claim for TTD pursuant to AS 23.30.185 for the period from September 7, 2005 through April 17, 2006 is denied and dismissed.  The employee claims for penalties and interest on late paid TTD amounts are also denied and dismissed.

2. The employer’s request for reconsideration of AWCB Decision No. 07-0333 is denied and dismissed as moot.

Dated at Anchorage, Alaska, on April 7, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Dave Kester, Member






Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KAMAU  MUIRU, Employee / Applicant, v. MARSH CREEK GOVERNMENT SERVICES, LLC, Employer, and ZURICH AMERICAN INSURANCE COMPANY, Insurer / Defendants; Case No. 200505510; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 7, 2008.






Gail Rucker, Administrative Supervisor
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� April 1, 2005 Prudhoe Bay Industrial Clinic report, hereafter referred to as the Newberry report.  See also April 22, 2005 Marsh Creek Government Services incident report.


� April 13, 2005 Levy report.


� April 13, 2005 x-ray read by Howard Fawley, M.D.


� April 13, 2005 Levy report at 2.


� Magnetic resonance imaging.


� April 18, 2005 MRI read by Lawrence P. Wood, M.D.


� April 18, 2005 Duddy report at 2.


� June 28, 2006 physician report form completed by Dr. Duddy.


� June 14, 2005 Duddy operative  report.


� June 20, 2005 Duddy report.


� July 11, 2005 Duddy report.


� September 7, 2005 Duddy report.
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