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	MACK A. PARKER, 

                                 Employee, 

                                         Applicant,

                                 v. 

SAFEWAY, INC.,

                                  Employer,

                                  and 

SAFEWAY STORES,  INC.,

                                  Insurer,

                                        Defendants.
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)
	     ORDER OF CONTINUANCE

     AWCB Case No.  199300212
     AWCB Decision No. 08-  

      Filed with AWCB Anchorage, Alaska

      on April 7 , 2008


On April 2, 2008, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s request for continuance, at Anchorage, Alaska.  The employee appeared by telephone from Point McKenzie Correctional Center.   Attorney Robert L. Griffen represented the employer and insurer (“Employer”).  The record closed at the conclusion of the hearing.


ISSUES

Shall the Board continue this matter pursuant to 8 AAC 45.074?


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary for the Board to decide the narrow issue of whether to grant a continuance.  The employee worked for the employer when he was injured on January 4, 1993 apprehending a shoplifter who was leaving the store with unpaid merchandise.  The employee was knocked to the ground in the course of the altercation.  The following day, he saw Clifford Merchant, M.D., for his injuries and complained of a stiff neck and mid-thoracic pain.  Dr. Merchant diagnosed a severe contusion to his left forearm, cervical muscle strain and thoracic muscle strain.  He was taken off work until January 14, 1993, and he received temporary total disability (“TTD”) from January 5, 1993 through February 11, 1993.  In February 1993, he was incarcerated.

On August 10, 1993, the employee was seen by Michael James, M.D. who noted the employee’s electrodiagnostic study found no evidence of radiculopathy in either the upper left extremity or either lower extremity and no evidence of peripheral entrapment of nerves.
 

On November 8, 1993, a prehearing conference was held and the employee appeared by telephone as he was still incarcerated.  He was advised at the time of the prehearing regarding the statute of limitations.
  

On December 28, 1994, the employee filed a claim for permanent partial disability (“PPI”) and $250.00 in medical transportation costs.
 The employer denied the employee was entitled to further benefits.

Another prehearing conference was held March 24, 1995.  At this time, the employee was again advised of the statute of limitations and was provided with an Affidavit of Readiness for Hearing.

On June 6, 1995, at a prehearing conference which the employee did not attend, the employee was again advised about the need to file an Affidavit of Readiness for Hearing.

On July 13, 1995, the employee did file an Affidavit of Readiness for Hearing.  He filed another Affidavit of Readiness for Hearing on January 29, 1996 which was rejected by the Board.  The employee filed another corrected Affidavit of Readiness for Hearing on March 6, 1996 but at the subsequent prehearing conference on April 17, 1996, he asked that the hearing not be scheduled until his release on parole in about six months.
  

On February 28, 1996, the employee was seen by Robert Fox, M.D., for degenerative disc disease and Dr. Fox observed no significant neurological change.

At the prehearing conducted on June 12, 1996, the employer asked that the Affidavit of Readiness for Hearing be rendered inoperative due to the employee’s failure to call in or participate.
  The prehearing conference officer denied the request and continued the prehearing to allow the employee to notify the Board of his possible parole date.

On September 26, 1996, Christopher Horton, M.D. prepared an affidavit regarding the employee’s condition.  He observed the employee in June 1993 and determined that based on the employee’s x-rays and a January 24, 1993 MRI, the employee’s preexisting degenerative disc disease was aggravated by a strain/sprain of the cervical and lumbar spine as a result of the January 1993 work injury.
   

On October 15, 1996, the employee participated in a prehearing conference from the Point McKenzie Correctional Center.  As he was unable to advise the Board as to his parole date, the prehearing was postponed.

On November 13, 1997, the employee was seen at the correctional facility for complaints of low back pain radiating down his leg.

The employee did not attend the prehearing conference set for February 3, 1998,  but the difficulty in attendance may have been related to the Board’s lack of a current address for the employee.

In the following years, the employee took no additional steps to advance his claim.  During part of this period, the employee was incarcerated in Arizona and on August 17, 2005, he underwent left  L5-S1 microdiscectomy for his back condition.  On July 18, 2006, the employee received a 10 percent whole person impairment rating.

On February 23, 2007, the employee requested a settlement conference in view of his impairment rating.

On March 22, 2007, the employee filed another workers’ compensation claim seeking PPI and medical transportation costs of $2800.00.
  The employer’s response claimed time bars under AS 23.30.095(a), AS 23.30.105(a) and AS 23.30.110(c) as well as laches.

On April 18, 2007, the employer controverted the employee’s benefits based on the time bar statutes as well as Dr. Horton’s September 26, 1996 affidavit stating that the employee’s 1993 injury consisted of a strain or sprain which temporarily aggravated the employee’s pre-existing lumbar and cervical spinal condition.

On October 3, 2007, the matter was set for hearing on March 25, 2008.  The case was rescheduled and heard on April  2, 2008 after the Board was not able to reach the employee for the March 25, 2008 hearing.

On November 2, 2007, Abhay Sanan, M.D., the employee’s neurosurgeon,  presented a sworn affidavit to the effect that the employee had a classic S1 radiculopathy and he gave him a 10 % PPI rating.  He stated that to a reasonable degree of medical probability the employee’s 1993 on the job injury was not a substantial factor in the employee’s need for surgery and was only a temporary aggravation of the employee’s lumbar disc disease.
 

At the hearing, the employee requested a continuance to seek counsel.  He indicated he had sought counsel in Anchorage and Wasilla in 2006 and 2007 but no one would represent him.  The employee testified that part of the problem was due to his geographical location and difficulty accessing doctors and counsel.  The employee testified that he is seeking release as early as October 2008 to a half way house but so far the correctional officials in charge of his case have not indicated his actual date of release from Point McKenzie.  The employee also testified that he continues to experience back pain from the 1993 injury and is required to wear a back brace. 

The employer maintains that the employee’s PPI rating is not the result of his 1993 work injury and that the employee’s claims should be dismissed based on AS 23.30.095, AS 23.30.105, 
AS 23.20.110 and laches.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . . 
Under the Board’s regulations at 8 AAC 45.070(a): “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  

The Board’s regulation governing continuances, 8 AAC 45.074, provides, in part:
(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(D) 
A party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically;

. . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.
The Board finds that good cause exists to continue the April 2, 2008 hearing date.  As an initial matter, the Board finds that the employee has requested a continuance to seek counsel. The Board finds this alone is sufficient basis to continue the hearing scheduled for April 2, 2008.  However, the Board finds that the employee’s search for counsel to represent him has been complicated by his location, i.e. he resides at the Point McKenzie Correctional Facility, and this interferes with his ability to contact employee counsel and maintain communication with his counsel. 

The Board finds that irreparable harm may result to the employee if the requested continuance is not granted.  The Board finds the employee has, at times,  apparently neglected to pursue his 1993 claim.  We also find that the employee has failed to provide documentation in support of his claimed $280.00 in medical transportation expenses.  We find that the employee will suffer irreparable harm if required to proceed on April 2, 2008, and conclude that the hearing should be continued for good cause under 8 AAC 45.074(b)(1)(L).
The Board shall order the hearing be continued and another prehearing conference set for August 2008.  At that time, the Board expects:

a.  The prehearing officer to set a further hearing date;

b.   For the employee to produce evidence of his efforts to seek attorney   representation;

c.   A  determination to be made as to whether Dr. Barry Matthisen will be a witness at the next hearing; and

d. For further information as to the date of his release from the facility to be provided to the prehearing officer.

 The employee is advised that, under 8 AAC 45.074(b), continuances are not favored.  The employee is advised to make every effort to bring his claim before the Board and be fully prepared to offer all evidence and argument at the next hearing on the merits of his PPI claim and claim for medical transportation expenses.


ORDER
1.  This matter is continued for good cause pursuant to 8 AAC 45.074.

2.  A further prehearing conference will be scheduled in August 2008 for the following purposes:

e.  To set a further hearing date;

f.   For the employee to produce evidence of his efforts to seek attorney representation;

g.    For a determination to be made as to whether Dr. Barry Matthisen will be a witness at the next hearing; and

h. Further information as to the date of his release from the facility.

3. The employee is ordered to file documentation regarding the employee’s claim for $280.00 in medical transportation costs. The employer does not waive any objection to late filed medical transportation costs documentation.

Dated at Anchorage, Alaska, on April  7 , 2008.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Patricia A. Vollendorf, Member






David Kester, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Order of Continuance in the matter of MACK A. PARKER, v. SAFEWAY, INC., Employer (Self-Insured); Case No. 199300212; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April  , 2008.






Jessica Sparks, Clerk
�
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