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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	DENNIS E. SUNDERLAND,
                                                   Employee, 

                                                     Applicant,

                                                   v. 

C&S ENTERPRISES, INC.,

                                                  Employer,

                                                   and 

AIG CLAIMS SERVICES,

                                                  Insurer,

                                                     Defendants.

	)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200506287
AWCB Decision No.  08-0071 

Filed with AWCB Fairbanks, Alaska

on April 16, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for workers’ compensation benefits on the written record, on February 14, 2008 at Fairbanks, Alaska. Attorney John Franich represented the employee.  Attorney Colby Smith represented the employer. The record closed when we deliberated on February 14, 2008.

ISSUES
Did the Reemployment Benefits Administrator (“RBA”) Designee abuse her discretion when she unilaterally amended a vocational reemployment plan which was agreed to and signed by the parties, pursuant to AS 23.30.041 (j)?

FACTUAL AND PROCEDURAL BACKGROUND

On April 21, 2005, the employee timely filed a Report of Occupational Injury after injuring his left shoulder while working for the employer. The insurer provided benefits including temporary total disability (TTD) benefits from April 23, 2005 to February 9, 2007, bi-weekly permanent partial impairment (PPI) benefits from February 10, 2007 to June 26, 2007, and Section .041(k) benefits from June 27, 2007 to December 31, 2007, totaling $87,699.20.

On April 17, 2006, the employee requested an Eligibility Evaluation for reemployment benefits. On May 4, 2006, the RBA Designee determined that the employee had extenuating and unusual circumstances for his untimely request for reemployment benefits and ordered an evaluation. On June 16, 2006, the RBA Designee found the employee eligible for reemployment benefits.

On June 16, 2006, the employer requested reconsideration of the determination, asserting the RBA Designee relied upon a medical opinion that was related to a non-compensable body part when finding the employee eligible for reemployment benefits.  On July 7, 2006, the RBA Designee affirmed her finding of eligibility after Nancy Cross, M.D., disapproved the employee's return to work in the Automobile-Body Repairer and Painter category, because of his compensable left shoulder injury.

On June 30, 2006 the employer filed a controversion notice denying "the compensability of all benefits related to the neck." The employer sent a copy of the controversion to the rehabilitation specialist, along with a copy of the employer-sponsored independent medical evaluation (EME) report upon which the employer based its controversion. On July 7, 2006, attorney J. John Franich filed an Entry of Appearance on behalf of the employee. 

On July 19, 2006, the reemployment specialist submitted a proposed reemployment plan, lasting 74 weeks, costing $11,831.00. The employer did not sign the plan, asserting it failed to justify the length and manner of retraining required, pursuant to AS 23.30.041(l). The employer contended a certificate in Applied Business Management with a concentration in Marketing had no nexus to the planned job of claims adjuster, which requires no formal education beyond a high school diploma or GED. Thus, the employer asserted the proposed plan provided more time than necessary to obtain the retraining goal.

On August 19, 2006, the reemployment specialist submitted an Amended Reemployment Benefits Plan. This plan added the online training though Insurance Schools, Inc., allocating thirty days for completion. Sylvan Learning Center and North Star Computing courses were verbally approved by the employer, in addition to a new computer, as the parties worked on the details of a mutually acceptable Reemployment Plan.

On September 12, 2006, the reemployment specialist submitted another Amended Reemployment Benefits Plan. This plan changed the online training start and end dates, though Insurance Schools, Inc., and increased the allocated study time to five weeks and four days.

Finally, on December 13, 2006, the reemployment specialist submitted an Amended Reemployment Benefits Plan, lasting seventy-four weeks and costing $13,254.15. The specialist, the employee, and the employer's adjuster signed this proposed Reemployment Plan. The online training through Insurance Schools, Inc., was scheduled for a six month period from May 31, 2007 to December 31, 2007.

On December 14, 2006, the reemployment specialist submitted a Reemployment Benefits Plan Status Report to document that the employee would not be capable of participating in a work experience program (WEP) because he lacked “even the basic entry level skills to obtain a WEP agreement.”

On January 3, 2007, the insurer agreed to and signed the December 13, 2006, Amended Reemployment Benefits Plan. On January 3, 2007, the insurer also wrote the parties advising that the signed reemployment plan represented an enforceable, contractual obligation pursuant to Binder V. Fairbanks Historical Preservation Foundation, 880 P.2d 117 (Alaska 1994). On January 17, 2007, the RBA issued an acknowledgement that all parties had agreed to the reemployment plan and it could go forward as written. 

On May 4, 2007, the reemployment specialist submitted a Reemployment Benefits Plan Status Report that documented the employee had "received the study material for the Insurance Schools, Inc. correspondence course." The report further stated the employee personally picked up the study material from the reemployment specialist on May 2, 2007.

On August 3, 2007, the reemployment specialist submitted a Reemployment Benefits Plan Status Report that documented the employee "had not started the online adjuster training yet and the clock may be running on this as he has only 6 months to complete this program." 

On September 10, 2007, the reemployment specialist submitted a Reemployment Benefits Plan Status Report. This report documented that the employee was again not making progress in starting the online training though Insurance Schools, Inc., and requested approval of an extended plan completion date. 

October 22, 2007 the employer objected to approval of the requested amendment to the plan, and sent a letter to the RBA stating:

In response to the latest request of September 10, 2007 to extend deadlines for plan completion, the employer does not agree with the requested changes. The plan has been signed by all parties and represents and enforceable, contractual obligation pursuant to Binder v. Fairbanks Historical Preservation Foundation, 880 P.2d 117 (Alaska 1994).

The employer expects the plan to end on the date that the employer originally agreed.

The employer did not file a Controversion for non-compliance.

On October 24, 2007, the employee sent an ex parte communication to the RBA Designee, requesting that she grant his request for a three month extension of his reemployment plan.  Neither the employee nor the RBA Designee provided a copy of this correspondence to the employer.

On October 29, 2007, Attorney Franich wrote the RBA, asking that a "formal conference" be scheduled. No conference was scheduled.

On November 20, 2007, the RBA-Designee unilaterally approved the employee's request for a three month reemployment benefits plan extension, citing the employee's "12 hours of UAF classes and resulting 30 hours of homework per week" that were "very demanding." No hearing on the issue was scheduled. 

On November 30, 2007, the employer timely appealed the RBA Designee's determination. The issue we must decide is whether the RBA Designee abused her discretion when she unilaterally modified the agreed-upon reemployment plan.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
Standard of Review
Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA Designee] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA Designee].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 

Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Superior Court, Board decisions reviewing eligibility determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA or RBA Designee determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, it concludes that the RBA Designee abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).

The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
   If additional evidence is admitted, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA Designee’s decision is not supported by substantial evidence we conclude that the RBA Designee abused her discretion and remand the matter for reexamination of the evidence and necessary action by the RBA.

B. Did the RBA Designee Abuse Her Discretion When She Unilaterally Modified the Agreed-Upon Reemployment Plan?

AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110. Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the ... board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. 

AS 23.30.041 (j), which provides:

The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan. If the employer and employee fail to agree on plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted; within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 33.30,110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

8 AAC 45.050(f)(3) provides that stipulations to procedures are binding upon the parties to the stipulation and have the effect of an order, "unless the board, for good cause, relieves a party from the terms of the stipulation." 

In this case, we find the parties stipulated, by jointly signing the proposed vocational reemployment plan of December 13, 2006, to remove the reemployment plan from the alternative procedure for plan approval outlined in AS 23.30.041(j). 

Based on our review of the record, we find the RBA Designee abused her discretion when she undertook to set aside the stipulation, in order and review and relieve the employee from his negotiated reemployment contract, without a hearing to determine and find good cause. Additionally, we find the RBA Designee abused her discretion, by misapplying the statutory provisions of AS 23.30.041(j) in reviewing the plan, when she relied upon ex parte evidence in making her decision, without providing the employer an opportunity to provide rebuttal evidence.

In Peterson v. City of Ketchikan,
 the Board declined to rely on three letters that were sent from the employee to the Board on the basis that the letters were ex parte communications. In Wright v. Peninsula Correctional Health,
 it was undisputed that the employee failed to serve on the employer his labor market survey in a vocational retraining dispute, and the Board found that document was an ex parte communication. The Board observed that the RBA said he relied on the employee's labor market survey in reaching his decision. Consequently, the Board held that the ex parte communication influenced the RBA's decision and remanded the case to the RBA to allow the employer to respond to the ex parte communication. 

In the instant case, we find the RBA Designee relied on the employee's ex parte communication in making her November 20, 2007 decision, as it contains verbatim references from the letter; "12 hours of UAF classes and resulting 30 hours of homework per week" that were "very demanding." Based on the foregoing, we find it was an abuse of discretion for the RBA Designee to rely upon the ex parte evidence in making her decision, without providing the employer an opportunity to provide rebuttal evidence. When one removes the ex parte communication from the record, we find the RBA Designee decision does not contain findings supported by substantial evidence.

Accordingly, we will remand this case to the RBA for a determination of whether good cause exists to set aside terms of the parties’ stipulated reemployment plan, and for consideration of any evidence the parties wish to provide in relation to the employee’s ex parte communication.

ORDER
This case is remanded to the RBA for additional proceedings in accord with this decision. 

Dated at Fairbanks, Alaska this 16th day of April, 2008.


ALASKA WORKERS' COMPENSATION BOARD












/s/ Fred Brown






 

Fred Brown, Designated Chair


/s/ Damian Thomas                               

Damian Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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