ESTATE OF ANGIE M. GAST  v. STATE OF ALASKA
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 ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

ESTATE OF ANGIE M. GAST,

) 

Deceased Employee,


) 
INTERLOCUTORY
   


   Respondent,



)
 DECISION AND ORDER

v.





)


) 
AWCB Case No. 200317548, 200115987


STATE OF ALASKA,


)
& 199801358


(Self-insured) Employer,

) 



   Petitioner.



)
AWCB Decision No. 08-0077






) 








)
Filed with AWCB Anchorage, Alaska

) 
on April 25, 2008.

)

___________________________________
)

The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to request the Board to order an evaluation pursuant to AS 23.30.110(g) on March 26, 2008 at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the Estate of Angie M. Gast (“employee”).   Attorney Patricia Shake represented the State of Alaska (“employer”).  The record closed at the conclusion of the hearing.


ISSUE
Shall the Board order an evaluation pursuant to AS 23.30.095(k), AS 23.30.135(a), AS 23.30.155(h), and AS 23.30.110(g) to address the conflicting permanent partial impairment (“PPI”) ratings for the deceased employee’s low back, left shoulder and bilateral carpal tunnel syndrome disabilities?


SUMMARY OF THE EVIDENCE
I. MEDICAL HISTORY

The summary of the evidence is limited to that necessary to decide the issue at hand.  The employee was employed with the State of Alaska for many years as an evidence custodian for the Alaska State Troopers.  

A.  Back Injury

The employee suffered three injuries at work to her back, the first on December 28, 1992 to her tail bone, the second on December 7, 1995 to her low back, and the third on January 23, 1998, when she lifted a box with a twisting motion and felt a burning pain in her low back.
  She was seen at the Mat-Su Regional Hospital Medical Center (“MRHMC”) emergency room (“ER”) on January 25, 1998 and diagnosed with back pain secondary to strain, with a reported history of underlying osteoarthritis.
  An MRI performed on January 28, 1998 showed normal appearance of the lumbar spine and sacroiliac joints.
  She was treated with medication and physical therapy initially.  On February 6, 1998, the physical therapist (“PT”) noted the employee was complaining of pain radiating down her posterior right leg.
   David Werner, M.D., the employee’s doctor in Palmer, Alaska, referred her to J. Michael James, M.D., of the Alaska Spine Institute.
  

On February 25, 1998, the employee was seen by Dr. James, who performed right lower extremity electrodiagnostic testing that showed a mild L5 radiculopathy.
  Dr. James diagnosed low back pain and mild right L5 radiculopathy.
  The employee was treated with medication and also underwent a translaminar epidural steroid injection and a right L5 selective root block on March 26, 1998.
  Subsequently she was treated with medication, physical therapy and acupuncture.
  On October 15, 1998, Dr. James stated the employee was medically stable and performed a permanent partial impairment rating, placing her in DRE Lumbosacral Category III, which is a 10% impairment of the whole person.
  

The employee continued to have low back pain with right lower extremity radiculopathy, however, and on August 11, 2003 a discography computerized tomography (“CT”) of the lumbar spine was performed which showed an annular tear at both L5-S1 and L4-L5, as well as mild disc degeneration at L3-L4.
  

Thereafter, the employee continued to follow up with Dr. James for her low back pain and right leg pain.  She suffered additional injuries, including a fall at home on September 23, 2003, when her right leg gave out and she fell on her right hip, causing a recurrence of her previous symptoms.
  On March 8, 2004, the employee fell on the ice, resulting in increased pain in the low back with radiation to the right leg.
  Dr. James diagnosed a lumbar strain superimposed on the previous symptoms, chronic discogenic low back pain and chronic right L5 radiculopathy, as well as anxiety and depression.
  

On August 26, 2004, Thomas Gritzka, M.D., performed a PPI rating on the employee’s low back condition, finding, as Dr. James had using the prior edition of the AMA Guides, she fit into diagnostically related estimate (“DRE”) lumbar category 3 according to table 15-3, page 384 of the fifth edition of the AMA Guides, and had a 10% PPI for her low back condition.

On November 10, 2004, Dr. James performed a discogram, and the results were a positive provocative discogram at L4-L5, a positive and less significant pain reproduction at L5-S1, and negative at L3-L4.  The employee continued to suffer from and be treated for low back pain until her death.

At the request of the employer, on February 17, 2007, Kenneth Subin, M.D., and Christopher Brigham, M.D., completed permanent impairment review on the employee based on the medical records.
   They opined the employee’s low back condition fit into DRE category 2, rather than category 3, primarily as they believed the employee did not have lumbar radiculopathy.  Doctors Subin and Brigham gave the employee’s low back condition a 5% whole person impairment.

B.  Left Shoulder Injury

On August 9, 2001, the employee injured her left shoulder while trying to open a banker box

containing evidence.
  She initially felt a burning pain in her left arm.  Subsequently she was diagnosed by Charles Kase, M.D., with chronic impingement syndrome of the left shoulder with possible early rotator cuff tear, and she underwent acromioplasty surgery performed by Dr. Kase to repair her left shoulder on April 11, 2003.
  On August 13, 2003, the employee saw Dr. Kase for followup, at which time he noted she had full range of motion of the shoulder, no impingement, and good rotator cuff strength.
  

Dr. Kase continued to follow the employee for her left shoulder.  In September of 2003, Dr. Kase opined the employee would reach medical stability in about 6 weeks.
  In October of 2003 and February and May of 2004, the employee had continued left shoulder pain and was treated with medication, physical therapy and injections.

Dr. Gritzka examined the employee on August 26, 2004 at the request of the employer, and, according to the AMA Guides, page 476, figure 16-40, page 477 and page 479, figure 16-46, and page 439, table 16-3, rated her PPI for her left shoulder at 17%, which is a 10% impairment of the whole person.

At the request of the employer, Doctors Subin and Brigham performed a PPI rating on the employee’s left shoulder based on a medical record review, finding a 0% impairment.
  They complained that neither Dr. Kase nor Dr. Gritzka provided an explanation as to why the employee lost motion in her left shoulder after successfully recovering it post left shoulder surgery,
 but Dr. Gritzka did explain he thought she had post surgical frozen shoulder or post surgical shoulder stiffness.

C. Bilateral Carpal Tunnel Syndrome

The employee developed pain in her hands and wrists as a result of several years of using a keyboard while performing date entry for the employer, and she filed an Occupational Injury and Illness Report on September 11, 2003.
  The Physician’s Report of March 31, 2004 stated the employee had carpal tunnel on both hands, caused by continuous data entry on a computer keyboard from 1990 to 2003.

As to the PPI rating for the bilateral CTS, Dr. Gritzka opined if the employee had a typical outcome from the carpal tunnel releases, she would have had a 5% impairment of the right and a 5% impairment of the left upper extremity due to residuals of the carpal tunnel syndrome.
  The 5% impairments of the upper extremities are equal to a 3% impairment of the whole person, resulting in a 6% PPI for the whole person due to residuals from the CTS.
  On April 27, 2004 the employee was seen by Dr. James for electrodiagnostic testing at Dr. Kase’s request.
  Dr. James diagnosed moderately severe right carpal tunnel syndrome as well as mild chronic right C7 radiculopathy, which constitutes double crush syndrome.
  Dr. James also diagnosed mild right carpal tunnel syndrome.
  

Dr. Kase performed surgery to release the employee’s right carpal ligament on December 7, 2004.

The employee was referred for physical therapy of her right hand on December 20, 2004.
 On discharge from physical therapy, PT Celia Terhaar noted the employee’s grip strength on the right as 45 pounds with pain at 2 on a scale of 1 to 10 and that her pinch grip was 8 pounds.
  PT Terhaar also noted the employee stated the most she could lift at home with her right hand was 2-3 pounds.

On July 12, 2005, Dr. Kase performed surgery for the employee’s left carpal tunnel syndrome.
  She began physical therapy for the left hand on July 25, 2005.
  On August 4, 2005, Dr. Kase noted the employee was doing well post operatively and could fully oppose her thumb had good two-point discrimination.

Doctors Subin and Brigham stated the employee’s bilateral CTS could not be rated, as there were no examination findings documented at the time of maximal recovery from the surgical procedures.
  

II.  PROCEDURAL HISTORY

On January 8, 2008, the employer filed a petition requesting an SIME on the PPI ratings for the employee’s three medical conditions.
  A Prehearing Conference was held on February 13, 2008, at which time a hearing date of March 26, 2009 was set.

III.  ARGUMENTS OF THE PARTIES

A. Employer’s Arguments

The employer argued that the instant case meets the criteria for an SIME to be ordered by the Board.  First, there is a dispute between the employee’s physician and the employer’s physician, as Dr. Gritzka was functioning as the employee’s physician when he performed the PPI rating, as Dr. Gritzka was responding to a letter from the employee’s attorney when he rendered his opinion concerning those ratings.  The employer also argued that prior Board precedent shows the Board will waive the requirement that there be a dispute between the employee’s and the employer’s physicians if an evaluation will assist it in resolving the dispute between the parties.

Second, the employer  argued the dispute is substantial, as according to Dr. Gritzka’s opinion, the employee’s estate is entitled to an additional 16% in PPI benefits, whereas Doctors Subin and Brigham opined the employer had already overpaid PPI benefits by 5%.  Therefore, the dispute is substantial.

The final factor is whether the dispute will assist the Board in resolving the issue, as it will operate as a tie breaker.  The employer argued that the employee is incorrect in saying the record is already fully developed, as there is a huge disparity between Dr. Gritzka and Doctors Subin and Brigham in the PPI ratings, as well as the methodology they used in deciding on the ratings.  The employer argued Dr. Gritzka’s opinion has a number of deficiencies, such as no finding of medical stability, which is important in determining which edition of the AMA Guides to Evaluation of Permanent Impairment
 (“AMA Guides”), to use.  The employer stated Dr. Gritzka failed to use the combined values table in computing the PPI and his report was not specific enough in that it did not give the page numbers and tables used.  Therefore, the employer argued, another medical evaluation done correcting the deficiencies of Dr. Gritzka’s report would be helpful to the Board in resolving the dispute between the parties.

The employer also argued the employee’s request for attorney’s fees and costs is premature.

On rebuttal the employer contended Dr. Brigham is an acknowledged authority on interpretation of the AMA Guides, and he also speaks throughout the country on how to calculate PPI ratings.  The employer stated Dr. Brigham explained why it was not necessary to actually see the employee to calculate her PPI ratings.

B.  Employee’s Arguments

The employee argued that her case is unique.  The employee worked for the employer for many years and during that time suffered three back injuries, including the injury in 1998, which was the permanent injury.  The employee also had a left shoulder injury in 2001, and her shoulder was operated on by Dr. Kase in 2003.  In September of 2003, she also filed a claim for carpal tunnel syndrome, and surgery for that condition was also performed by Dr. Kase.  Dr. Gritzka, who is on the Board’s list of experts, was asked by the employer to evaluate the employee for all three conditions.  Dr. Gritzka saw the employee not once, but twice, once in May of 2004 and again in August of 2004. 

When the employer needed a PPI rating, it decided to use Dr. Subin and Dr. Brigham, but since the employee had died in August of 2005, these doctors were only able to do a record review.  The employee elected to ask Dr. Gritzka, as Dr. Gritzka is the only doctor who had actually seen the employee and been able to perform a physical examination.  Dr. Gritzka was thus able to rely on his physical examination of the patient as well as the medical records to compute the PPI ratings.

The employee argued the PPI ratings done by Doctors Subin and Brigham resulted in a 0% PPI rating, as those doctors were unable to examine the employee.  Thus, the employee argued that a third evaluation by another doctor would not be helpful to the Board, as that third doctor would not be able to examine the employee, but only do a medical records review.

The employee argued that which edition of the AMA Guides was used should not be an issue as the fifth edition of the AMA Guides was in effect when the 2001 injury to the shoulder and carpal tunnel injuries occurred, when those PPI ratings were done, and when the employee died.  The employee further argued that the combined value of the PPI ratings that Dr. Gritzka did not do could easily be done by the Board.

Finally, the employee conceded the request for attorney’s fees and costs was premature, and the request was withdrawn.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry, or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

Our regulation at 8 AAC 45.092(g) provides in relevant part:

If there exists a medical dispute under in AS 23.30.095(k), . . .(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or

(B) the board on its own motion determines an evaluation is necessary.

As an initial matter, pursuant to 8 AAC 45.092(g), we note our authority to order a SIME even absent a timely request by either of the parties.  The Board considers the criteria under which we review requests for SIME pursuant to AS 23.30.095(k).  In particular, we consider following factors: 

1. A medical dispute between the employee's attending physician and the employer's medical evaluation physician; 

2. The dispute is significant; and 

3. A SIME physician's opinion will assist the Board in resolving the dispute.

We find there are significant medical disputes among physicians as the proper PPI rating for the employee’s three medical conditions, even if the dispute is not between the employee’s attending physician and the employer’s medical evaluation physician.  However, we find even if an examination under AS 23.30.095(k) is not warranted, we have wide discretion under AS 23.30.135(a), AS 23.30.110(g), and AS 23.30.155(h) to make inquiries and investigations, including medical examinations that will be helpful to us in determining the rights of the parties.

We note the PPI ratings on the low back condition were performed by the physicians who had an opportunity to evaluate the employee in person and perform a physical examination.  Dr. James was the employee’s attending physician who treated her for her low back condition over a several years and was therefore very familiar with her low back condition.  In addition, we find Dr. Gritzka, who  also actually examined the patient at the employer’s request, concurred with Dr. James’ PPI rating of 10% of the whole person.  We note the employer’s other physicians, Dr. Subin and Dr. Brigham, were not able to actually examine the patient.  We find adequate medical evidence in the record to resolve this dispute. Therefore, we find the evidence in the record concerning the low back condition PPI rating of 10% does not give rise to a significant dispute that cannot be resolved by the present record, and it would not be helpful to us to have another physician rate the employee’s low back condition.  Therefore we decline to exercise our discretion to order another examination on this point.

As to the employee’s left shoulder condition, we find the rating performed by Dr. Gritzka in August of 2004, was done based on an actual physical examination of the employee.  Dr. Gritzka evaluated the employee at the employer’s request and found the employee’s left shoulder condition warranted a PPI rating of 10% of the whole person.  We find the employer’s other physicians, Dr. Subin and Brigham, found a PPI rating of 0%, which is based on only a medical record review.  We find the record is fully developed with the multiple ratings. Thus, we find it would not be helpful to us to have another physician perform a PPI rating on the employee’s left shoulder condition, and we decline to exercise our discretion to order another examination on this point.

Concerning the employee’s bilateral CTS, we find both Dr. Gritzka’s rating of 6% for the whole person and the rating of Dr. Subin and Dr. Brigham, which was 0%, were performed based a medical record review.  We find Dr. Gritzka determined his rating based on the typical outcome for a person who undergoes surgery for carpal tunnel syndrome, while Dr. Subin and Dr. Brigham opined no rating could be performed on the employee’s bilateral carpal tunnel as no examination was documented at the time of maximal recovery from the surgical procedures.  We find the dispute on this point is significant.  We find the evidence available is not conclusive.  We find it would be helpful to us to have another expert opinion, specifically the opinion of an orthopedic surgeon with expertise in carpal tunnel syndrome, concerning the appropriate PPI rating for the employee’s carpal tunnel syndrome.

We find that it is a simple matter to compute the combined values for the whole person impairment based on the AMA Guides Combine Values Chart on pages 604-606, and that we may compute the combined value once we find the appropriate PPI rating for each of the employee’s conditions.


ORDER
1. The employer’s petition for an SIME is granted in part and denied in part.

2. We direct the parties to contact the Board to schedule a Prehearing Conference to schedule an evaluation by Christopher S. Wilson, M.D., an orthopedic surgeon with expertise in hand and upper extremity surgery for the purpose of performing a permanent partial impairment rating on the employee’s bilateral carpal tunnel syndrome under 
AS 23.30.095(k), AS 23.30.110(g), AS 23.30.135(a), and AS 23.30.155(h). 

Dated at Anchorage, Alaska on April 25, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chairman






David Kester, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of the ESTATE OF ANGIE M. GAST, employee / respondent; v. STATE OF ALASKA, (Self-insured) employer, petitioner; ;Case No(s). 200317548, 199801358, 200115987; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 25, 2008.





Jean Sullivan, Administrative Clerk II
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