SHAWNA KIONKA v. CORNERSTONE CREDIT
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	SHAWNA KIONKA, 

                                  Employee, 

                                         Applicant,

                                 v. 

CORNERSTONE CREDIT,

                                  Employer,

                                  and 

GAB ROBINS NORTH AMERICA,

                                  Insurer,

                                        Defendants.
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	     INTERLOCUTORY DECISION AND ORDER 

     AWCB Case No. 200616655

     AWCB Decision No. 08-0079  

      Filed with AWCB Anchorage, Alaska

      on April 30, 2008


On April 16, 2008, the Alaska Workers’ Compensation Board (Board) held a hearing in this matter in Anchorage, Alaska.  Attorney Keenan Powell represented the employee.  Attorney Nora Barlow represented the employer and insurer (employer).  In consideration of multiple issues indicating this matter was not ready for hearing, we issued an oral order at the April 16, 2008 hearing continuing the hearing under AS 23.30.135(a), 8 AAC 45.070(a), and 8 AAC 45.074(b)(1)(I), (J), and (L).  This decision and order memorializes our oral order.  The record closed at the conclusion of the hearing on April 16, 2008.


ISSUES

Shall the Board continue this matter pursuant to 8 AAC 45.07(a)?

SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary for the Board to decide the narrow issue of whether to order a continuance.  On October 3, 2006, the employee was injured in a motor vehicle accident while working for the employer.
  The employee saw Darren Lewis, M.D., on October 4, 2006.  Dr. Lewis noted x-rays indicated reversal of normal spine curvature.  Dr. Lewis’s appraisal was cervical strain, contusion right hand and right knee, thoracic lumbar strain, and various other pains and injuries from the accident.  He prescribed pain and anti-inflammatory medication and referred the employee to physical therapy.
  

On October 9, 2006, the employer filed a Report of Occupational Injury or Illness (ROI) regarding the employee’s accident.  The employee began physical therapy on October 11, 2006.
  The employee also continued to treat with Dr. Lewis and on November 16, 2006 a MRI
 of her lumbar spine was normal.
  On November 24, 2006, Dr. Lewis referred the employee to Gregory R. Polston, M.D.
  The employee however never saw Dr. Polston.
  

On November 29, 2006, the employee saw Arthur C. Pierce D.C., at the Better Health and Wellness Center.  Dr. Piece’s impression was cervical spine radiculopathy, whiplash, headache, lumbalgia, cervical, thoracic and lumbar spine segmental dysfunction, and hypolordosis of the cervical spine.  He recommended chiropractic treatments of three times per week for five to six weeks and physical therapy.
  This was the only time the employee saw Dr. Pierce.

On December 2, 2006, the employee was seen by Lynne Adams Bell, M.D., Ph.D., at the employer’s request for an evaluation (EME).
  Dr. Bell diagnosed cervical, thoracic and lumbar strain related to the motor vehicle accident; right knee contusion with some residual patellar discomfort; and resolved right hand contusion.  Dr. Bell opined that the October 3, 2006 accident was the substantial cause of the employee’s need for medical treatment and disability.  She opined the employee had not reached medical stability.  She recommended physical therapy and that the employee could gradually return to work.

On December 6, 2006, the employee saw Dr. Lewis reporting increase pain following her visit to Dr. Pierce.  The employee reported she had been working light duty and took a couple of days off at her therapist’s suggestion.  Dr. Lewis recommended she continue working three hours a day, continue physical therapy, and noted he would try again to get her in to see Dr. Polston.
   

On December 11, 2006, the employee saw Michelle A. Chase, M.D., who was filling in for Dr. Lewis while he was out of his office.  Dr. Chase noted the employee had no acute distress but she did have lumbar tenderness and had not been successful in connecting with Dr. Polston.  Dr. Chase gave the employee a return to work release for three hour days, recommended continuing physical therapy, followup with Dr. Lewis, and seeing Dr. Polston.
  The employee continued to attend physical therapy through December 13, 2006.
 

On December 14, 2006, the employer controverted the employee’s benefits based on Dr. Bell’s December 2, 2006 EME.
  On December 18, 2006, the employee quit her job with the employer.
  The employee has subsequently worked at Costco and Gottshalks.

On May 2, 2007, the employee filed a workers’ compensation claim (WCC) for total temporary disability (TTD) and total partial disability (TPD) from January 16, 2007 through December 1, 2007, medical costs, transportation costs, penalties, interest, unfair and frivolous controversion and attorney’s fees and costs
  

On May 11, 2007, the employee saw Dr. Bell for a followup EME.  Dr. Bell noted the employee reported her symptoms had improved since her December evaluation but she still had cervical, thoracic, and lumbar pain.  Dr. Bell diagnosed cervical, thoracic and lumbar strain resolved; right knee contusion with some residual patellar discomfort; and right hand contusion resolved.  She opined the employee was medically stable, was capable of returning to her job at the time of injury, and had no PPI.

On May 15, 2007, the deposition of the employee was taken.
  On July 31, 2007, a prehearing conference was held; the parties agreed to a second independent medical evaluation (SIME) and the employee withdrew her claim for transportation benefits.
  On August 25, 2007, David J. Sperbeck, Ph.D., reported on his neuropsychological evaluation of the employee.  Dr. Sperbeck diagnosed major depressive disorder preexisting and posttraumatic stress disorder secondary to the October 3, 2006 accident.  He opined the employee was not psychologically disabled from returning to her job at the time of the accident.  He recommended antidepressant medications and cognitive behavioral therapy.

On September 7, 2007, the employee filed a second amended WCC claiming for TTD and TPD from December 2, 2006 through present, unspecified medical costs, penalty, interest, unfair and frivolous controversion, and attorney’s fees and costs.
  On September 28, 2007, the employer filed a Controversion of all benefits based on Dr. Bell’s May 11, 2007 EME.  The employer also raised issues regarding the employee obtaining an evaluation from Dr. Sperbeck without a referral from her treating physician and other physician change issues.  The employer denied the employee was entitled to further benefits.

On October 3, 2007, the employee was seen by Larry A. Levine, M.D., for a SIME.  Dr. Levine diagnosed cervical, thoracic, and lumbar sprain/strain-type phenomenon; essentially resolved previous right wrist difficulty; essentially resolved patellar issues; and complaints of depression increased since time of accident.  Dr. Levine opined the accident “seems to be the cause of her situation.”  He expressed a need for MRIs before giving a final opinion on medical stability or assessing a PPI rating.  He stated that if an MRI indicated any additional problems the DRE rating model would place her in a five to eight per cent PPI category based on her complaints.

On November 20, 2007, the employer filed an Affidavit of Readiness for Hearing (ARH).
  On  November 30, 2007, the employee filed an Affidavit in Opposition to the employer’s ARH arguing that Dr. Levine’s SIME had not been completed due to the need for MRIs, Dr. Sperbeck’s deposition needed to be taken and additional records collection was needed.

On December 20, 2007, a prehearing conference was held and this claim was set for hearing on April 16, 2008.  The Prehearing Conference Summary identified the issues as TTD and TPD from January 16, 2007 through December 1, 2007, medical costs, penalties, interest, and attorney’s fees and costs.  The Prehearing Conference Summary stated no followup prehearings would be scheduled unless requested by one of the parties.

On January 14, 2008, Dr. Levine opined that cervical spine MRIs of the employee, taken November 30, 2007, indicated a reversal of the cervical lordosis consistent with muscular spasm and a slight disc protrusion at C6-C7 consistent with a cervical whiplash injury.  He opined the employee could have a ratable impairment.

The parties participated in a failed mediation on February 22, 2008.  On February 25, 2008, the deposition of Dr. Sperbeck was taken.

On February 27, 2008, Dr. Levine reviewed MRIs of the thoracic spine, which he opined to be normal.  He reviewed the cervical spine MRIs again and additionally noted slight desiccation at C3-C4 and at C5-C6.  He also noted no significant disc herniations or protrusions or endplate changes.  Dr. Levine opined the employee had a five per cent PPI rating.

On February 29, 2008, the employee saw Michael L. Gevaert, M.D., for treatment of cervical, thoracic and lumbar axial pain.  Dr. Gevaert noted the employee reported having no therapy during the previous six months.  She reported her pain symptoms are worse with walking, standing, and sitting.  The results of a BBHI2 test
 evidenced symptom magnification and possible somatoform disorder.  He proscribed Lyrica, Cymbalta and Flexeril; recommended physical therapy; and psychological treatment for somatic preoccupation, exaggerated perception of disability and depression.
   

On March 5, 2008, the employer noticed a psychiatric EME with David Glass, M.D., on March 18, 2008.
  On March 5, 2008, the employee advised the employer she would not attend the noticed EME.
  On March 7, 2008, the employer filed a Petition to compel the employee to attend the EME in which it specifically requested an “emergency prehearing conference.”
  On March 11, 2008, the employee filed a Petition for a protective order against being compelled to attend the EME.
  On March 24, 2008, the employer filed an Opposition to the employee’s protective order petition.
  On March 26, 2008, the employer filed a Controversion of all the employee’s benefits based on her failure to attend the EME.
  The requested prehearing conference was never held.

On April 8, 2008, the employer filed its hearing memorandum and witness list.  On April 9, 2008, the deposition of Dr. Levine was taken.  On Friday, April 11, 2008, the employee filed her hearing memorandum with 25 exhibits and witness list with the Board.  On April 14, 2008, the deposition of Dr. Levine was filed with the Board by the employee.  On April 15, 2008, the employee notified the Board that one of the copies of her hearing memorandum and witness list she had filed with the Board was intended to have been served on the employer instead.  Also on April 15, 2008, the telephonic deposition of Dr. Bell was filed with the Board by the employer.  

At the April 16, 2008 hearing, the employer filed a Medical Summary with medical reports dated from October 3, 2007 through February 29, 2008.  The employer advised us that it had received the employee’s hearing memorandum and witness list at approximately 11:45 AM of the preceding day, April 15, 2008.  The employer argued that under 8 AAC 45.112 witness lists must be served upon all parties at least five working days before a hearing.  Based on the employee’s witness list being untimely served, the employer objected to the employee being allowed to call any witnesses other than the employee.  The employer also objected to the employee’s request for any more than statutory attorney’s fees based on the failure of the employee to timely file a notice of attorney’s fees under 8 AAC 45.180.  The employer’s attorney also advised us that she had made multiple telephone requests to the Division to arrange for the prehearing conference, the employer requested in its March 7, 2008 Petition, but had received no response.  Accordingly, the employer explained it was now requesting we decide the issues regarding the requested Dr. Glass psychiatric EME at this time; specifically, whether the employee’s petition for a protective order should be granted.  The employer advised of additional discovery issues that had not been resolved.  The employer further advised of a potential conflict of interest issue regarding the SIME physician. Additionally, the employer objected to consideration of the employee’s claim for medical benefits because it had been provided with no medical bills or records of medical treatment that had not already been paid by the employer.  The employer objected to a continuance and requested the Board proceed with the hearing. 

At the April 16, 2008 hearing, the employee objected to the Board’s consideration of issues regarding the Dr. Glass psychiatric EME based on lack of notice and pointed out the most recent prehearing conference summary made no mention of this issue.  The employee stated she was not prepared to argue the EME issue.  The employee clarified she was now only claiming TTD from January 17, 2007 through January 26, 2007.  The employee stated she was not certain what medical bills she had incurred that had not been paid by the employer but she was seeking a general finding that she was entitled to additional medical benefits.  Counsel for the employee explained that her delivery courier had mistakenly delivered documents to the Board that were to be delivered to the employer and the employee was not able to discover and correct the mistake in time to provide timely service to the employer.  The employee identified at least two witnesses who were present, that she intended to call to testify, that would be subject to the employer’s objection.

In consideration of the multiple issues indicating this matter was not ready for hearing, we issued an oral order at the April 16, 2008 hearing continuing the hearing under AS 23.30.135(a), 8 AAC 45.070(a), and 8 AAC 45.074(b)(1)(I), (J), and (L).  
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . . 
Under the Board’s regulations at 8 AAC 45.070(a): “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  

8 AAC 45.120(a) provides in relevant part:

. . . Except as provided in this subsection and 8 AAC 45.112, a party who wants to present a witness's testimony by deposition must file a transcript of the deposition with the board at least two working days before the hearing. . . .  

8 AAC 45.112 in relevant part provides: 
If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and served upon all parties at least five working days before the hearing. . .

We find good cause to continue the hearing set for April 16, 2008, to protect and ascertain the rights of the parties.  As an initial matter, we find that the employer’s request for a prehearing conference to address its petition to compel the employee to attend the psychiatric EME with Dr. Glass and the employee’s subsequent petition for a protective order should have been granted, scheduled and held.  In order to protect the rights of all parties, we find these petitions must be ruled on by a Board Designee or scheduled for a hearing before the Board, and noticed, prior to the case being heard on the merits.  Additionally, we find the employee failed to timely serve multiple hearing documents on the employer due, in part, to a courier mistake.  We find that the depositions of Dr. Bell and Dr. Levine were filed less than two full working days before the April 16, 2008 hearing in violation of 8 AAC 45.120.  We also find that the employee has failed to provide appropriate documentation in support of her claim for medical benefits.  We find that extensive new evidence was obtained by parties since the ARH, that additional evidence or arguments are necessary to complete the hearing, and that irreparable harm may result from a failure to continue the hearing.  We will exercise our discretion to continue the hearing under 8 AAC 45.070(a).
The Board shall order the hearing be continued and a prehearing conference date set.  At that prehearing conference, the Board requests:

a. A determination to be made as to whether the employee should attend a psychiatric EME with David Glass, M.D.; 

b. A determination to be made regarding any other outstanding discovery issues;

c. The employee to provide a Medical Summary containing medical reports and supporting invoices indicating any outstanding medical expenses; a listing of billings and indication of total amount claimed for; and any recommendations for future medical treatment. 

d.  A determination be made of the issues to be heard by the Board; and

e. The prehearing officer to set an appropriate hearing date.

The parties are advised that, under 8 AAC 45.074(b), continuances are not favored.  The parties are requested to make every effort to bring his claim before the Board having timely provided all appropriate filings and being fully prepared to offer all evidence and argument at the next hearing on the merits of this claim.  The Board shall retain jurisdiction over any further discovery disputes.

ORDER
1.  This matter is continued for good cause pursuant to 8 AAC 45.070(a).

2.  A prehearing conference will be scheduled with a Board Designee/Prehearing Officer for the following purposes:

a. Ruling on the employer’s petition to compel and the employee’s petition for a protective order related to a psychiatric EME with David Glass, M.D.; 

b. Determination regarding any other outstanding discovery issues;

c. The employee to provide a Medical Summary containing medical reports and supporting invoices indicating any outstanding medical expenses; a listing of billings and indication of total amount claimed for; and any recommendations for future medical treatment;

d.  Determination regarding the specific issues to be heard by the Board pursuant to 
8 AAC 45.065(a); and

e. The prehearing officer to set an appropriate hearing date pursuant to 8 AAC 45.065(e).

Dated at Anchorage, Alaska, on April 30, 2008.

ALASKA WORKERS' COMPENSATION BOARD






David Arthur Donley, Designated Chair






Janet L. Waldron, Member






Mark Crutchfield, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order of Continuance in the matter of SHAWNA KIONKA, Employee / Applicant v. CORNERSTONE CREDIT, Employer / Defendant, and GAB ROBINS NORTH AMERICA, Insurer / Defendant; Case No. 200616655; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 30, 2008.






Robin Burns, Administrative Clerk II
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� 10/9/04 Report of Occupational Injury or Illness.


� 10/4/06 Dr. Lewis chart note.


� 10/11/06 Alaska Physical Therapy Specialists Initial Evaluation.


� MRI is magnetic resonance image.


� 11/16/06 Dr. Lewis chart note.


� 11/24/06 Request for Consultation.


� 5/15/07 S. Kionka deposition at 38-39.


� 11/29/06 Dr. Pierce Initial Examination Report.


� 5/15/07 S. Kionka deposition at 41.


� Employer’s medical evaluation as authorized by AS 23.30.095(e) and (k).


� 12/2/06 Dr. Bell EME.


� 12/6/06 Dr. Lewis chart note.


� 12/11/06 Dr. Chase chart note.


� 12/13/06 Alaska Physical Therapy Specialists progress note.


� 12/14/06 Controversion.


� 5/15/07 S. Kionka deposition at 47-49.


� 5/15/07 S. Kionka deposition at 48.


� 5/2/07 WCC.


� 5/11/07 Dr. Bell EME.


� 5/15/07 S. Kionka Deposition.


� 7/31/07 Prehearing Conference Summary.


� 8/25/07 Dr. Sperbeck report.


� 9/7/07 WCC.


� 9/28/07 Controversion.


� 10/3/07 Dr. Levine SIME.


� 11/20/07 ARH.


� 11/30/07 Affidavit in Opposition to ARH.


� 12/20/07 Prehearing Conference Summary.


� 1/14/08 Dr. Levine chart notes.


� 2/25/08 Dr. Sperbeck deposition.


� 2/27/08 Dr. Levine chart notes.


� Brief Battery for Health Improvement 2 test.


� 2/29/08 Dr. Gevaert evaluation.


� 3/5/08 N. Barlow letter.


� 3/5/08 K. Powell letter.


� 3/7/08 Petition.


� 3/11/08 Petition.


� 3/24/08 Opposition.


� 3/26/08 Controversion.
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