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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TRANT G. RANDOLPH, 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

FULLFORD ELECTRIC INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200607271
AWCB Decision No.  08-0085
Filed with AWCB Fairbanks, Alaska

on May 13, 2008


We heard the employer’s defense that res judicata bars any additional hearings on the employee’s September 18, 2007 Workers’ Compensation Claim, in Fairbanks, Alaska, on April 24, 2008.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  Attorney Robert Beconovich represented the employee.  We closed the record at the conclusion of the hearing on April 24, 2008.

ISSUE

Is the employee’s September 18, 2007 Workers’ Compensation Claim barred under res judicata?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

In our November 9, 2007 decision and order, AWCB Decision No. 07-0339 (November 9, 2007), we discussed the evidence and case history of the employee’s claim as follows, in part:

The employee reported injuring his upper back on May 16, 2006, while working as an electrician at the North Pole Powerhouse, by hanging from a support strut to stretch himself, attempting to relieve back pain developed over the week’s work.
   In the hearing on August 2, 2007, the employee testified he had been installing heavy 3 inch and 4 inch conduit, and tried to relieve his increasing discomfort during the morning break at his work site.  That day the employee saw Alena Anderson, M.D., who diagnosed a significant spasm of the upper back muscles, and referred the employee to John Joosse, M.D.
   Dr. Anderson noted the employee had long standing back discomfort from his years of heavy work.
  Because Dr. Joosse was not available, the employee saw orthopedist Richard Cobden, M.D., on May 19, 2006.
  Dr. Cobden diagnosed cervical strain syndrome, with probable C5, 6, &7 nerve root irritation.
  An X-ray revealed narrowing at C6-7 and osteophyte formation.
  He prescribed medication and a cervical collar,
 and restricted him from work for two weeks.
  On June 1, 2006, Dr. Cobden restricted the employee to light duty for six weeks.
  

The employee was incarcerated at the Fairbanks Correctional Center from June 17 through 26, 2006, from July 3 through 10, 2006, and from October 12 through 13, 2006.
 

In the hearing on August 2, 2007, the employee testified he requested light duty work from his employer following Dr. Cobden’s examination on June 12, 2006, but was told that none was available.  He requested reemployment benefits from the Reemployment Benefits Administrator (“RBA”) in a form filed on October 30, 2006.
   The employer filed a Controversion Notice dated August 15, 2007, alleging the employee’s injury did not occur within the course and scope of his work, and that reemployment benefits were denied.

The employee filed a Workers’ Compensation Claim on September 18, 2006, claiming TTD benefits from May 16, 2006 continuing, PPI benefits when rated, medical benefits, medical transportation, penalty, interest, attorney fees, legal costs, and a finding of frivolous and unfair controversion.
  The employer filed a Controversion Notice and Answer . . . denying the employee’s claims.

On referral, Larry Stinson, M.D., performed epidural steroid injections on June 9, 2006, August 3, 2006, and September 29, 2006.
  Dr. Cobden continued to treat the employee conservatively, but on November 8, 2006, referred him to orthopedic surgeon Davis Peterson, M.D., for consideration of cervical surgery.

On referral from Dr. Stinson, on July 13, 2006, the employee saw psychologist Carol Slonimski, Ph.D., who noted the employee reported increasing upper back pains for the previous six months, and intermittent severe neck pain.
  Dr. Slonimski recommended a course of health psychology treatment, addressing stress coping, pain sensitivity, and autonomic self regulation.
 

The employee saw Dr. Peterson on April 5, 2007.
  Dr. Peterson reviewed magnetic resonance imaging (“MRI”) studies from May 26, 2006, and January 9, 2007, and diagnosed degenerative changes C5-6 and C6-7, with a herniation at C6-7.
  He attributed the disc rupture to the employee’s May 16, 2006 injury.
  He noted that the employee was anticipating retraining into lighter-duty construction management, and indicated that if he can manage his condition conservatively, surgery can be delayed.
  He anticipated the employee may eventually benefit from disc replacement surgery.
 

In a prehearing conference on May 15, 2007, the employee’s Workers’ Compensation Claim was set for hearing on August 2, 2007.
  The controlling Prehearing Conference Summary identified the issues for hearing as: TTD benefits ongoing, PPI benefits, medical benefits, medical transportation costs, reemployment benefits, penalty, interest, attorney fees, and legal costs.
    

On May 29, 2007, rehabilitation specialist Carol Jacobsen wrote to Dr. Joosse, asking whether the employee’s May 16, 2006 injury from hanging from the I-beam strut was “the substantial cause” of the employee’s cervical condition.
  Dr. Joosse responded by checking “yes.”
  On June 29, 2007, Ms. Jacobsen wrote to Dr. Cobden, asking whether the employee’s May 16, 2006 injury from hanging from the I beam was “the substantial cause” of the employee’s cervical condition.
  Dr. Cobden also responded by checking “yes.”
  On July 26, 2007, the employer’s attorney wrote to Dr. Peterson, asking whether the employee was medically stable when he was examined on April 5, 2007, and able to work in a light duty capacity.
  Dr. Peterson responded by checking “yes.”
  

In the hearing on August 2, 2007, Dr. Cobden testified he treated the employee following his referral from the emergency room.  He testified he believed the employee’s herniated disc was caused by his hanging / stretching at his work.  He testified the employee may be a candidate for disc fusion or disc replacement surgery.  He testified the employee should change his profession.  On questioning, he testified the employee cannot perform the actual duties of a forklift operator, but could do office work, such as dispatcher or office clerk.

In the hearing, Ricky Olin testified he is an inside electrician and wireman, and worked near the employee in the powerhouse project.  He testified the employee had no difficulties performing his work before his injury on May 16, 2006.  He said the employee had developed some discomfort in his back, and attempted to stretch it out with simple traction, by hanging from a support.  He testified that is a common practice at work.  He testified he heard the employee cry out when he attempted stretching during the 10:00 am break, which the employees had to take at the worksite.  Fellow workers offered to pick up the employee’s tools, so he could go to get care for his injury.

In the hearing on August 2, 2007, the employee testified he had worked for the employer approximately three times since 1999.  He testified he received a call out from the IBEW union hall to work for the employer at the powerhouse project.  He testified he had been working with very heavy conduit, and he developed soreness at work during the week before his injury. He testified that after Dr. Cobden released him to light work on June 1, 2006, went by the employer’s office three times, and left two messages, seeking light duty work.  He testified Mike Fullford told him no light work was available, but to collect unemployment benefits and “wait in the weeds” until he would be able to return to his work.  He testified he is taking a contract management course at the Tanana Valley Campus to try to stay in the electrical trade.  He testified he believes he received 14 to 20 days of unemployment benefits around the end of June into July 2006.  He testified he incurred approximately $400.00 in costs when traveling to Anchorage to see Dr. Peterson: for air fare, hotel, meals, and rental car.
  In the employee’s deposition on April 25, 2007, he testified consistently with his hearing testimony.

Medical records in the file indicate he injured his mid back on June 24, 2003 when he fell against a forklift.
  Dr. Joosse provided conservative treatment for that injury.  However, in the hearing the employee testified that the supposed injury to his back in 2003 was eventually diagnosed and treated as broken ribs, simply mimicking a back injury.  

In the hearing on August 2, 2007, rehabilitation specialist Carol Jacobsen testified she prepared labor market surveys for the employer, finding viable labor markets for office clerks and hotel clerks positions in the Fairbanks area.  She testified these two jobs are within the employee’s physical limitations, as identified by Dr. Cobden on June 1, 2006, and that the employee has transferable skills for these positions.  On cross examination, Ms. Jacobsen testified a journeyman electrician makes $33.67 per hour, plus an $11.00 per hour benefit package.  She testified the clerk and hotel clerk positions make between $8.00 and $16.00 per hour.

In the hearing on August 2, 2007, Jim Fullford testified he runs the employing company.  He testified the employer had 75 to 80 people working at the time of the employee’s injury.  He testified the employee’s work was very heavy industrial work.  He testified the employee completed a pre-employment Health Questionnaire on April 25, 2006, disclosing a prior knee surgery, but denying any neck or back problems, failing to disclose his pre-existing back problems.
  He testified that if the employee had disclosed his back problems, he would not have been placed in the powerhouse project.  He testified neither the employer nor the foremen instructed the employee to do the stretching that injured him.  Mr. Fullford testified that no office work was available for the employee after his injury.  He testified that if the employee had disclosed his back injury, he would have discussed the matter with his son, Jim Fullford, because they frequently switched employees from job to job.  He testified the employee attempted to contact his son, Mike, about light duty work at least once by telephone and at least once in person.  He testified Mike told the employee to get information on his specific restrictions from his physician.  He testified the employer had a lot of work at that time.

In his deposition on September 19, 2007, Mike Fullford testified he is the project manager for the employer.
  He testified the employer was recruiting for the powerhouse project when the employee was hired.
  He testified that if the employee had disclosed his pre-existing back problems in the Health Questionnaire, the employer would not have placed him in the powerhouse project.
  He testified the employee could have been “swapped out” for other employees  working in lighter duty projects.
  He testified the employee came to him seeking work after his injury, based on a light duty release from his physician, but was told the physician would need to clarify what the employee’s specific restrictions were.
  He testified that once the employee completed his paperwork, including the Health Questionnaire, he was hired and being paid.

In his deposition on September 20, 2006, Dr. Peterson testified consistently with his April 5, 2007 report and his July 26, 2007 “check the box” response letter.
  He testified he recommended only light duty work for the employee.
  He testified the employee should not return to his trade as an electrician.
  He testified the employee should not overextend his neck or perform overhead work, not even light overhead work.
  

These panel members reconvened on September 27, 2007.  In the reconvened hearing, and in his brief, the employee argued he injured himself while attempting to relieve discomfort caused by his heavy work during the two weeks preceding the injury.  He argued he injured himself in the course and scope of his work, resulting in uncontested medical needs, and in disability.  He argued the employer has produced no evidence to rebut the presumption of compensability for his injury.  He argued he is entitled to medical benefits to pay the over $17,000.00 in treatment of his cervical injury to date.  He argued medical transportation costs, as documented in his Documents in Aid of Hearing,
 should be awarded.  He argued he is entitled to TTD benefits through the date Dr. Cobden found him medically stable, April 5, 2007.  He argued his earnings in 2005, $56,071.08 plus $11,902.16 pension contribution, entitle him to the maximum compensation rate of $875.00 per week.  He noted he received a short period of unemployment benefits, but requests temporary partial disability (“TPD”) benefits during that period.  He also noted, however, he had a short period of incarceration in the middle of his entitlement to TTD.

. . . .  He requested an award on his legal costs, and an award of reasonable attorney fees under AS 23.30145(b), and statutory minimum fees under AS 23.30.145(a) when those exceed fees calculated under AS 23.30.145(b). 

The employee argued he had no history of neck problems before his work injury, and there was nothing about his neck to disclose to the employer in the Health Questionnaire.  He argued AS 23.30.022 should be strictly construed.  He argued the employer did not rely on any false statement concerning his neck and there was no causal connection between the Health Questionnaire and his injury

In the hearing on September 27, 2007, and in its brief, the employer argued the employee’s injury while chinning himself to stretch his back was a purely personal exercise, during a break, not reasonably incidental to his employment and not in the course and scope of his work.
  It argued the employee deceived his employer when he denied back and neck problems in the employer’s health questionnaire, and that the employer relied on that deception. . . .  It argued the employee would not have been assigned to the powerhouse project, but could have been assigned to light work.  Therefore, the employer argued, the employee’s claim should be barred under AS 23.30.022.  

The employer also argued the employee voluntarily abandoned his job, because the employer had light duty work which could have been provided to the employee if he had obtained clarification of his work restrictions from his physician.  However, the employee failed to provide this information to the employer.  The employer additionally argued the employee was not entitled to TTD benefits, because he had been released to light duty work, but failed to mitigate his damages by not seeking or securing the light duty work available in the job market.  

The employer also argued the employee obtained unemployment benefits by certifying he was available and able to work, and should not be deemed disabled or provided TTD benefits.  It also argued the employee is not entitled to TTD benefits while incarcerated.   The employer argued the employee has not been referred to an eligibility evaluation by the RBA, so no reemployment benefits are due. . . .

The employee filed an Affidavit of Counsel re: Attorney Fees and Costs dated June 27, 2007.
  At the parties’ request, we kept the record open to receive a supplemental affidavit of fees and costs, as well as the employer’s response.  The employee filed a Supplemental Affidavit of Counsel re: Attorney Fees and Costs dated October 2, 2007.
  In the two Affidavits, the employee itemized 29.9 hours of attorney time at $250.00 per hour, 72.1 hours of paralegal assistant time at $100.00 per hour, and $534.50 in legal costs.

The employer filed an Objection to Supplemental Claim for Fees and Other Legal Costs on October 9, 2007.
  In the Objection, the employer indicated that both the employee’s counsel and the paralegal billed for hearing preparation on August 1, 2007: 4.1 hours for the attorney and 3.1 hours for the paralegal assistant.
  The employer argued this billing is duplicative, and that no more than 4 hours total preparation is reasonable.  It also argued the travel time billed for the employer’s counsel to attend the deposition of Dr. Peterson in Anchorage should be disallowed, because the attorney could have attended by teleconference.
   We closed the record when the members of the Board panel next met, October 25, 2007.

In our November 9, 2007, decision and order, we found the employee’s claim compensable.  We ordered:

ORDER

1.
The employer shall provide the employee ongoing medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision.

2.
The employer shall pay the employee $397.62 in transportation reimbursement, under 8 AAC 45.082(d) and 8 AAC 45.084. 

3.
The employer shall pay the employee TTD benefits under AS 23.30.185, from May 16, 2006 through April 5, 2007, except for those days in which the employee received unemployment benefits or was incarcerated during that period.  
4.
We retain jurisdiction over the employee’s claim for PPI benefits, under AS 23.30.190, pending a rating of permanent impairment.

5.
The employee’s claim for reemployment benefits is referred to the RBA, to proceed under AS 23.30.041.

6.
The employee’s claim for penalties, under AS 23.30.155(e), is denied and dismissed.

7.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of benefits was due.  

8.
The employer shall pay the employee $7,475.00 in fees for his attorney, $7,210.00 in paralegal assistant costs, and other legal costs of $534.50, under AS 23.30.145(b).

9.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all benefits awarded, if and when the statutory minimum amount exceeds the attorney fee awarded under AS 23.30.145(b).

10.
Under As 23.30.130, we retain jurisdiction over any disputes that may arise over the specific amounts of benefits awarded in this decision.

On November 26, 2007, the employee filed a Petition to Reconsider, under AS 44.62.540, our November 9, 2007 decision and order, asserting we erroneously calculated the attorney fees.
  In our December 7, 2007 decision and order, AWCB Decision No. 07-0367, we directed:

ORDER

1.
We grant the employee’s Petition for Reconsideration, under AS 44.62.540, concerning our award of attorney fees and costs in Orders #8 and 9 in AWCB Decision No. 07-0339 (November 9, 2007).  The attorney fee and legal cost award will now read:

8.
The employer shall pay the employee $10,375.00 in fees for his attorney, $6,050.00 in paralegal assistant costs, and other legal costs of $534.50, under AS 23.30.145(b).

9.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all benefits awarded, if and when the statutory minimum amount exceeds the attorney fee awarded under AS 23.30.145(b).

2.
The errata in AWCB Decision No. 07-0339 (November 9, 2007) are corrected in accord with the discussion in this decision.

3.
In all other respects, AWCB Decision No. 07-0339 (November 9, 2007) remains in full force and effect.

The employee filed an Affidavit of Readiness for Hearing dated February 4, 2008, requesting a hearing on the “Application [claim] of September 18, 2006; PHC [prehearing conference] of July 18, 2007 [sic];
 D&O [decision and order]: reemployment benefits and payment.”
  The employer filed an Affidavit of Opposition dated February 22, 2008, objecting to a hearing because the employee’s claim of September 18, 2006 had already been heard, because the employer had no Prehearing Conference Summary for July 18, 2007, and because the decision and order is not a “claim’ on which to hold a hearing.

In a prehearing conference on March 5, 2008, the employer reiterated its objection that the employee’s September 18, 2006 claim had already been heard.  The employee asserted that issues from that claim remained to be heard.  Board Designee Melody Kokrine set the employee’s remaining claimed benefits for a hearing on June 26, 2008, identifying the issues as those related to the September 18, 2007 claim: medical stability, PPI benefits, .041(k) benefits, attorney fees, and legal costs.
  The Board Designee set the employer’s defense of res judicata for a preliminary hearing on April 24, 2008.

In the hearing on April 24, 2008, and in its brief, the employer argued that the employee’s September 18, 2006 Workers’ Compensation Claim was heard, and resolved in our November 9, 2007 decision, but now the employee is attempting to re-litigate the claim.  It asserted it has paid reemployment benefits since our decision.  It argued that all potential claims arising out of a single occurrence must be brought in a single proceeding, and that the principal of res judicata dictates that a decision on those claims precludes a subsequent raising of the same claims or claims that could have been raised in the original proceeding.  It noted that res judicata has been explicitly applied to workers’ compensation cases by the Alaska Supreme Court in Robertson v. American Mechanical, Inc.
  It cited a number of Court opinions and of our decisions, and argued the employee should not be permitted to proceed on the issues identified in his Affidavit of Readiness for Hearing. 

The employer argued that the employee may petition for modification under AS 23.30.130 if he wishes to challenge the issues decided by the Board.  It also argued that if the employee wishes to raise new issues, he may file a new Workers’ Compensation Claim or a petition under 8 AAC 45.050.  The employer asserted the employee’s failure to file a claim or petition, left it without clear notice of specifically what issues the employee was intending to argue at the June 26, 2008 hearing.  It argued AS 23.30.110(c) requires the parties to file either a claim or petition to bring issues to a hearing.

In the hearing on April 24, 2008, the employee argued that all the issues set for hearing arose from the September 18, 2006 Workers’ Compensation Claim.  He argued the employer is confusion res judicata with issue preclusion.  He asserted we heard and decided some of the issues arising from that claim, but did not resolve several other issues.  He argued we only partially resolved reemployment benefits because of our jurisdictional limits over the process at the time of our hearing.  He asserted he is now in the midst of his vocational retraining plan, and will finish in approximately three semesters.  He noted the employer began to pay .041(k) compensation for the reemployment benefits on January 2008,
 following our decision.  He argued compensation should have been paid to the employee during the entire reemployment process, not just following our decision.  As a result of this, the date of medical stability, PPI benefits, and a start date for .041(k) benefits all need clear determination.  He argued the issues in dispute are narrow and clear.
The employee agreed he could file a new Workers’ Compensation Claim, if needed.  However, he argued this would be an exercise of form over substance, and that he should be permitted to proceed and to secure the benefits to which he is entitled under the reemployment process. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.110 provides in part:

(a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim. . . .

(c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  After completion of the hearing the board shall close the record. . . . Within 30 days after the hearing record closes, the board shall file its decision. . . .


8 AAC 45.050(e) provides, in part:

Amendments.  A pleading may be amended at any such time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .


8 AAC 45.065. Prehearings, provides, in part:

(a)
After a claim or petition has been filed, a party may file a written request for a prehearing . . . .  At the prehearing, the board or designee will exercise discretion in making determinations on


(1)
Identifying and simplifying the issues; 


(2)
amending the papers filed or the filing of additional papers . . . .

(b)
After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

In Robertson v. American Mechanical, Inc.,
 the Alaska Supreme Court held that the legal principal of res judicata, or claim preclusion, applies to workers’ compensation cases, but that it is not applied as rigidly in administrative proceedings as in judicial proceedings.
  Res judicata can be applied to bar a subsequent proceeding between the same parties asserting the same claims when those claims were, or could have been, decided in the first proceeding.
  Res judicata requires (1) a previous final judgment on the merits of the issues (2) by a court (or adjudicator) of competent jurisdiction based on a previous proceeding involving the same cause of action and the same parties or their privies.
     Recently, in Seybert v. Cominco Alaska Exploration,
 the Court clarified that res judicata does not bar administrative proceedings while in the process of appeal or remand, or while in the course of proceedings on the action in the absence of final determination on the issues.

As noted by the Court above, res judicata is applied more flexibly to our proceeding than to a suit before the courts, because our proceedings involve a relatively complex administrative process giving rise to different benefit entitlements at different times during the course of a claim.  Our regulations at 8 AAC 45.050 and 8 AAC 45.065 recognize the protean nature of these claims, and attempt to identify, guide, control, and resolve the issues that arise in the course of claims. 

AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Our regulations at 8 AAC 45.050(a) provide for commencing proceedings "by filing a written claim or petition."  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
   AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we construe the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(c), which provides us authority to hear and decide “all questions in respect to a claim.”
   Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  

In accord with AS 23.30.105(a) and 8 AAC 45.050(a), the employee filed a Workers’ Compensation Claim on September 18, 2006, claiming TTD benefits from May 16, 2006 continuing, PPI benefits when rated, medical benefits, medical transportation, penalty, interest, attorney fees, legal costs, and a finding of frivolous and unfair controversion.
  Accordingly, we find that the employee filed a claim for purposes of a hearing under AS 23.30.110(c) when he filed the Workers’ Compensation Claim form dated September 18, 2006.  

Our regulation at 8 AAC 45.050(e) provides for amendments to pleadings, including claims.
  That regulation specifically provides that amendments will relate back to the claim for the “occurrence” out of which the benefit arose.   In the instant case, the employee claimed benefits which underwent several amendments during the course of prehearing conferences.  In a prehearing conference on May 15, 2007, the employee’s Workers’ Compensation Claim was set for hearing on August 2, 2007.
  The controlling Prehearing Conference Summary amended and identified the claim’s issues for hearing as: TTD benefits ongoing, PPI benefits, medical benefits, medical transportation costs, reemployment benefits, penalty, interest, attorney fees, and legal costs.
    

Following the August 2, 2007 hearing, we issued our November 9, 2007, decision and order finding the employee’s claim compensable.  In the November 9, 2007 decision we  awarded the employee ongoing medical benefits related to his work injury under AS 23.30.095(a), transportation reimbursement under 8 AAC 45.082(d) and 8 AAC 45.084, TTD benefits under AS 23.30.18, interest, attorney fees, and legal costs.  We denied penalties.  We referred the employee’s claim for reemployment benefits to the RBA, to proceed under AS 23.30.041.  In the November 9, 2007 decision, we specifically retained jurisdiction over the employee’s entitlement to PPI benefits under AS 23.30.190, pending a rating of permanent impairment.  We additionally retained jurisdiction over any disputes that may arise over the specific amounts of benefits awarded in the decision.
  

We find our November 9, 2007 decision fully resolved the disputes over only certain claimed benefits.   We find we retained jurisdiction over those disputed benefits we could not fully resolve in that decision.  Because we referred the employee into the reemployment process, we find the various benefits arising from the reemployment process, including .041(k) benefits, are types of the “specific amounts of benefits” over which we retained jurisdiction in our November 9, 2008 decision.  

In the prehearing conference on March 5, 2008, the Board Designee set for a hearing what she identified as the remaining issues related to the employee’s September 18, 2006 claim.  She identified the amended issues for the June 26, 2008 hearing as: medical stability, PPI benefits, .041(k) benefits, attorney fees, and legal costs.
  In this prehearing conference, we find the Board designee amended the reemployment and PPI issues from the employee’s claim, over which we had retained jurisdiction in our November 9, 2007 decision.  We find the .041(k) benefits and date of medical stability are elements within the employee’s potential entitlement to reemployment benefits under AS 23.30.041.  We find the issues of additional attorney fees and costs are pendent to the reemployment and PPI benefit issues.  We find the amended issues identified by the Board Designee relate back to the employee’s September 18, 2006 claim, under 8 AAC 45.050(c).  Because these issues were not fully resolved in our November 9, 2007 decision, we conclude they are not barred under the principal of res judicata.  We will order the hearing scheduled for June 26, 2008 to proceed in accord with the Prehearing Conference Summary of March 5, 2008.
In recognition of the employer’s assertion that the precise benefits now being sought by the employee have not been adequately clear, we will direct the Board Designee to arrange a prehearing conference with the parties, in accord with 8 AAC 45.065, to permit them to fully and precisely define the disputed benefits, in preparation for the hearing.  We request the Board Designee to hold this prehearing conference within two weeks following the issuance of this decision and order.

ORDER
1.
The employee’s claims, as identified in the March 5, 2008 Prehearing Conference Summary, are not barred by res judicata.

2.
The employee’s claims, as identified in the March 5, 2008 Prehearing Conference Summary, will be heard as scheduled, on June 26, 2008. 

3.
 We direct Board Designee Kokrine to arrange a prehearing conference with the parties within two weeks, in accord with 8 AAC 45.065, to permit them to fully and precisely define the benefits in preparation for the hearing on June 26, 2008.


Dated at Fairbanks, Alaska this 13th day of  May, 2008.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters                                







William Walters,






     
Designated Chairman







/s/ Debra G. Norum                                






Debra G. Norum, Member







/s/ Damian Thomas                                






Damian J. Thomas, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TRANT G. RANDOLPH employee / applicant v. FULLFORD ELECTRIC INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200607271; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May     , 2008.
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� Id.


� Ms. Jacobsen letter to Dr. Joosse, May 29, 2007.


� Dr. Joosse response to Ms. Jacobsen, May 31, 2007.


� Ms. Jacobsen letter to Dr. Cobden, June 29, 2007.


� Dr. Cobden response to Ms. Jacobsen, June 29, 2007.


� Rebecca Miller and Selena Hopkins-Kendall letter to Dr. Peterson, July 26, 2007.


� Dr. Petersen response to Rebecca Miller and Selena Hopkins-Kendall letter.


� See Documents in aid of Hearing, dated July 13, 2007, filed July 16, 2007.  These itemize $397.62 in airfare, room, food, rental car, and gas.


� See Dr. Joosse chart notes, July 9, 2003.


� See Health Questionnaire, dated April 25, 2006, p. 1. 


� Mike Fullford dep. at 3.


� Id. at 4.


� Id. at 7.


� Id. at 8.


� Id. at 10-11.


� Id. at 21.


� Dr. Peterson dep. 


� Id. at 5.


� Id. at 11.


� Id. at 23-24.


� Documents in aid of Hearing, dated July 13, 2007, filed July 16, 2007, itemizing $397.62 in airfare, room, food, rental car, and gas.





� Citing 2 Larson and Larson, Workers’ Compensation Law , Section 29.01(1998); and Estate of Milos v. Quality Asphalt Paving, 145 P.2d 533 (Alaska 1996).


� Filed July 27, 2007.


� Filed October 2, 2007.


� Opposition dated October 8, 2007.


� Id.


� Citing Coltellaro v. Hub Foods, AWCB Decision No. 01-0224 (November 9, 2001).


� AWCB Decision No. 07-0339 (November 9, 2007) at pp. 2-10.


� Id. at 23.


� Petition for Reconsideration, dated November 26, 2007.


� AWCB Decision No. 07-0367 (December 7, 2007), at 12. 


� The record contains no indication of a prehearing conference on July 18, 2007.


� Affidavit of Readiness for Hearing filed February 5, 2008


� Affidavit of Opposition, filed February 21, 2008.


� Prehearing Conference Summary, March 5, 2008.


� Id. 


� 54 P.3d 777, 779, 780 (Alaska 2002).


� Commencing January 17, 2008: Alaska Department of Labor, Workers’ Compensation Computer System, AWCB Injury No. 200607271, Payment Screen. 


� 54 P.3d at 779, 780.


� Id.


� Id.


� Id.


� ___ P.3d ___ (Alaska 2008), Slip Op. No. 6256 (Alaska Supreme Court, May 2, 2008), at 35-36.


� 8 AAC 45.050(b)(1).


� See Blaylock v. Steel Engineering and Erection, AWCB No. 88�0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87�0127 (June 9, 1987).


� Workers’ Compensation Claim dated September 18, 2006.


� See, 8 AAC 45.050(b)(1)&(e).


� Prehearing Conference Summary, May 15, 2007.


� Id.


� Id. at 23.


� Prehearing Conference Summary, March 5, 2008.
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