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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ALAN C. JAMES, 

                                                   Employee, 

                                                     Respondent,
                                                   v. 

ALCAN ELECTRICAL & ENGINEERING, INC.,

                                                  Employer,

                                                   and 

EAGLE PACIFIC INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200400897
AWCB Decision No. 08-0086 

Filed with AWCB Fairbanks, Alaska

on May 13, 2008


We heard the employer’s petition appealing the Board Designee’s March 5, 2008 decision in a prehearing conference, declining to bifurcate the hearing on the employee’s claim and permit the employer to have its defense under AS 23.30.110(c) heard first, in a separate proceeding.  We heard the petition with a two-member panel
 in Fairbanks, Alaska, on May 8, 2008.  Attorney Robin Gabbert represented the employer and insurer (“employer”).  Attorney Robert Beconovich represented the employee.  We closed the record at the conclusion of the hearing on May 8, 2008.

ISSUE
Shall we hear the issues related to the employee’s claim in a single proceeding, or shall we bifurcate the proceeding into two hearings, providing a separate, earlier hearing on the employee’s defense that the claim should be barred by AS 23.30.110(c)?


BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE
The employee gradually developed symptoms in his knees while working for the employer as an electrician at Fort Wainwright, Alaska, and he completed a Report of injury or Occupational Illness on January 12, 2004.  The employee came under the care of orthopedic surgeon Richard Cobden, M.D., who on February 20, 2004, diagnosed degeneration of the left knee in both the medial and lateral aspects, and probable tears in the medial meniscus.
  

The employee filed a Workers’ Compensation Claim dated March 1, 2004, requesting knee surgery.
  At the employer’s request, the employee was examined by orthopedic surgeon David Chaplin, M.D., on March 24, 2004.
  In his report, Dr. Chaplin indicated he believed the employee suffered degenerative changes in both knee, left worse than right, unrelated to his work activities.
  Based on Dr. Chaplin’s report, the employer filed a Controversion Notice dated April 6, 2004, denying all benefits to the employee. Dr. Cobden performed arthroscopic surgical repair of the right knee on June 15, 2004.
  

The employer subsequently submitted Dr. Cobden’s arthroscopic surgical report to Dr. Chaplin for review.  Dr. Chaplin wrote a letter to the employer on October 19, 2004, indicating Dr. Cobden’s surgical findings were consistent with degenerative changes, rather than specific injuries.
  Dr. Chaplin believed the employee’s symptoms were simply the natural course of the underlying pre-existing degenerative changes in both knees.
   

The employee filed a Workers’ Compensation Claim dated November 30, 2005, requesting permanent total disability (“PTD”) benefits, medical benefits, transportation, penalty, interest, a finding of frivolous and unfair controversion, attorney fees, and legal costs.
  The employer filed a Controversion Notice dated December 20, 2005, denying all disability and medical benefits to the employee.

The employee filed an Affidavit of Readiness for Hearing, dated January 30, 2008, requesting a hearing on his claim.
  The employer filed an Opposition to the Affidavit of Readiness for Hearing.

The employer filed a Petition to Dismiss, dated February 8, 2008, requesting dismissal of the employee’s November 30, 2008 claim under AS 23.30.110(c) for failure to timely request a hearing, and requesting a separate hearing on this defense.
  The employer filed an Affidavit of Readiness for Hearing for its petition, dated February 29, 2008.

In a prehearing conference on March 5, 2008, the Board Designee Melody Kokrine set the employee’s November 30, 2005 claim for a hearing on July 31, 2008,
 “pursuant to the regulations.”
 In the prehearing conference, the employer requested that its Petition to Dismiss under AS 23.30.110(c) be bifurcated from the hearing on the employee’s claim, and set for a hearing before the hearing on the merits.
  The Board Designee declined, but ordered that the .110(c) Petition could be presented as a preliminary issue at the hearing on the employee’s claim.

The employee filed an Opposition, dated March 10, 2008, opposing the employer’s Affidavit of Readiness for its Petition to Dismiss.

The employer filed a Petition dated March 20, 2008, requesting review of the Board Designee’s March 5, 2009 order, refusing to bifurcate the issues.
  By agreement of the parties, this appeal of the Board Designee decision was set for a hearing on May 8, 2008.

In the hearing on May 8, 2008, and in its brief, the employer cited several Board decisions, and argued the employee’s claim is late, on its face, and the Petition to Dismiss will dispose of the claim, avoiding waste of the resources of the employer, employee, and the Board.   It argued the March 5, 2008 Prehearing Conference Summary gave no rationale or basis for the decision to refuse to bifurcate the case, and argued the Board Designee decision is not supported by the facts.  It argued the Petition to Dismiss and the employee’s claim can be argued without duplication of effort and evidence.  It asserted that, if it is given the employee’s hearing date to argue its petition to dismiss, the employee could have his claim set within another two months, causing little real harm.  It argued the Board Designee’s decision should be reviewable on a preponderance of the evidence standard from the Alaska Administrative Procedures Act, because no specific standard is provided in the workers’ compensation law.  It argued the preponderance of the evidence does not support the Board Designee decision, and it should be reversed.  It argued the Petition to Dismiss should be set for the earliest possible date, and the hearing on the employee’s claim continued pending the outcome of the Petition.

In the hearing, and in his brief, the employee argued that the employee has a right to an expeditious remedy, citing AS 23.30.005(h).  He argued that a bifurcating the hearings would result in multiple tracks of litigation, because he anticipates that whatever decision the Board makes on the Petition to Dismiss, it will be appealed.  A single proceeding will accelerate the litigation, and potential resolution, of the claim.  He argued the employee is left without compensation and without attorney fees, during the pendency of an interlocutory or procedural issues.  It also argued that the success of the employer’s Petition to Dismiss would be only the barring of the employee’s claim to PTD, and would not bar the additional claimed benefits, which would need to be litigated in any event.  It argued the setting and scheduling of hearings is committed to the discretion of the Board Designee, and the Designee has not abused her discretion in this matter. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.005(h) provides in pertinent part, “…Process and procedure under this chapter shall be as summary and simple as possible.”  
AS 23.30.135 (a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.065 provides, in part:

(a)
. . . . At the prehearing, the board or designee will exercise discretion in making determinations on


(1)
identifying and simplifying the issues . . . .

(c)
After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

8 AAC 45.070(a) provides, in part:


Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.
8 AAC 45.070(c) provides for hearings to be set by the Board or the Board’s Designee.  These sections give us considerable latitude, and responsibility, in making investigations, determining issues, and in setting and conducting hearings.
  8 AAC 45.065 and 8 AAC 45.070, provide our Board Designee’s the specific delegated discretionary authority to set hearings and determine issues to be heard.  In earlier decisions, we found discretionary authority for the Board, and Board Designee, under AS 23.30.135 to bifurcate issues into separate hearings hearing.
  
In practice, we have on occasion bifurcated potentially dispositive issues in the past.
  In Reynolds v. GBR Equipment,
 we held a preliminary hearing to determine who, if anyone, was the widow of a deceased employee.  In Aleck v. Delvo Plastics, Inc.,
 we held a hearing on a statute of limitations issue without hearing the merits of the case.  In Sossaman v. Alaska Sales and Service,
 we heard a defense under AS 23.30.022 in a preliminary hearing.  In  Michalsen v, KIC,
 we heard a subject matter jurisdiction dispute before a hearing on the merits.
  In each of the cases cited above, we set a preliminary hearing because an employer had raised a potentially dispositive issue against the employee’s case, and the relevant law and facts were substantially independent of the other issues to be considered in those proceedings. 
In the instant case, however, the question comes before us in a unique posture.  In the instant case the setting of the hearing on the claim and the petition were regulated by procedural requirements from our statute and regulations.  AS 23.30.110(c)
 and 8 AAC 45.070 require the filing of an Affidavit of Readiness for Hearing, and provide an additional 10 days for an Opposition, before a hearing requested for a claim or petition can be scheduled.  Under 8 AAC 45.070(c), if the parties have filed the Affidavit and the Opposition, the Board Designee must hold a prehearing conference within 60 days, and must set the claim or petition for a hearing within 60 days of the prehearing conference, unless the parties agree to a later date.  

In the instant case, the employee had filed an Affidavit of Readiness for Hearing on his November 30, 2005 claim, and the employer had filed an Opposition.  On March 5, 2008, the Board Designee held the prehearing conference required by 8 AAC 45.070(c) to set the hearing on the claim, citing this was being done “pursuant to the regulations.”
  We find the Board Designee’s action was in accord with the regulations, and that she cited the basis for the action.

Although the employer claimed a right in that prehearing conference to have its Petition to Dismiss set for a separate hearing, in actuality the Affidavit of Readiness for Hearing on the petition had only been filed five days earlier, and the time provided for an Opposition from the employee had not yet run.  The employee’s Opposition was, in fact, timely filed some days later.  At the time of the prehearing conference, we find the employer did not yet have a right to have its Petition to Dismiss set for a separate hearing, at all.  

8 AAC 45.065(a)(1) specifically gives the Board Designee the discretion to determine the issues set for hearing.  The Board Designee exercised her discretion to set the employer’s Petition to Dismiss as a preliminary issue in the employee’s claim, protecting the employer’s right to raise that defense.  We find the Board Designee exercised her discretion on behalf of the employer to protect its right to assert its defenses.  We find the Board Designee was exercising her discretion, in accord with the intent of AS 23.30.135.  We cannot find the Board Designee abused her discretion in setting the Petition to Dismiss as a preliminary matter to the mandatory hearing on the employee’s claim. 

We conclude the Board Designee complied with the mandatory requirements of the statute and regulations in setting the employee’s claim, and exercised her discretion reasonably on behalf of the employer to protect its rights to assert its defenses, in accord with the intent of AS 23.30.135.  We find no basis to overturn her determinations in the Prehearing Conference Summary of March 5, 2008.  We will dismiss the employer’s appeal.

ORDER

The employer’s petition appealing the Board Designee’s March 5, 2008 prehearing conference order denying bifurcation and setting the employer’s defense under AS 23.30.110(c) as a preliminary issued in the hearing on July 31, 2008, is denied and dismissed.  The Prehearing Conference Summary of March 5, 2008 is affirmed in all respects, and remains in full force and effect under 8 AAC 45.065(c).


Dated at Fairbanks, Alaska this 13th day of May, 2008.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters                           






William Walters,






     
Designated Chairman







/s/ Jeff Pruss                             







Jeffrey P. Pruss, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALAN C. JAMES employee / respondent; v. ALCAN ELECTRICAL & ENGINEERING, INC., employer; EAGLE PACIFIC INSURANCE CO., insurer / defendants; Case No. 200400897; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May   , 2008.






Laurel K. Andrews, Admin Clerk III
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� A quorum under AS 23.30.005(f).


� Dr. Cobden medical report, February 25, 2004.


� Workers’ Compensation Claim filed March 23, 2004.


� An employer’s medical examination (“EME”) under AS 23.30.095(e).


� Dr. Chaplin’s EME report, March 24, 2004.


� Dr. Cobden medical report, June 15, 2004.


� Dr. Chaplin letter to Joseph Cooper, Esq., dated October 19, 2004.


� Id.


� Workers’ Compensation Claim filed December 1, 2006.


� Affidavit filed January 30, 2008.


� Opposition filed February 11, 2008.


� Petition filed February 11, 2008.


� Affidavit filed March 3, 2008.


� Prehearing Conference Summary, March 5, 2008.


� See, 8 AAC45.070(c), requiring a claim with an opposed Affidavit of Readiness to be set within 60 days of the prehearing, absent consent by the parties to a later date.


� Prehearing Conference Summary, March 5, 2008.


� Id.


� Opposition, filed March 11, 2008


� Petition filed March 20, 2008.


� Prehearing Conference Summary, April 9, 2008.


� Cook v. Alaska Workmen's Comp. Bd., 476 P.2d 29 (Alaska 1970).


� See, e.g., Irby, et al.  v. Fairbanks Gold Mining, Inc., AWCB Decision No. 07-00357 (November 21, 2007).


� But, see, Kuhn v. South Fork Construction, AWCB Decision No. 99-0248 (December 8, 1999).


� AWCB Decision No. 04-0035 (February 9, 2004)


� AWCB Decision No. 97-0061 (March 13, 1997).


� AWCB Decision No. 00-0184 (August 21, 2000).


� AWCB Decision No. 03-0018 (January 27, 2003).


� See, also, Moses v. Indian Reorganization Act Council, et al., AWCB Decision No. 97-0177 (August 14, 1997).


� For the sake of brevity, we will not recite the full text of the procedural provisions being discussed in this section of the decision.


� Prehearing Conference Summary, March 5, 2008.
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