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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MARILYN A. COPPE, 

                                                  Employee, 

                                                     Respondent,
                                                   v. 

MICHAEL A BLEICHER MD & 
LAURIE BLEICHER MD,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200324759
AWCB Decision No.  08-0090
Filed with AWCB Anchorage, Alaska

on May 14, 2008


We heard the employer’s petition for a second independent medical evaluation (“SIME”) in Fairbanks, Alaska, on April 23, 2008.  Laura Waldon represented the employee.  Attorney Jeffrey Waller represented the employer.  We heard the petition with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on April 23, 2008.

ISSUE

Shall we order an SIME examination, under AS 23.30.095(k)?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee completed a Report of Injury or Occupational Illness on August 26, 2005, indicating she injured her shoulders, arms, wrists, hands, low back, and knees with repetitive motion, while working as a secretary for the employer on or about October 3, 2003.
  On October 3, 2003, the employee sought treatment from Robin Galloway, M.D, who diagnosed rhinitis and bronchospasm related to environmental exposure at work, and prescribed medication.
  On July 30, 2003, David Hemry, M.D., had administered a battery of skin tests, but found no allergies.
  The employee was seen by several numerous other medical and psychological practitioners.   The employer filed a Controversion Notice dated November 8, 2005, denying benefits under the Alaska Workers’ Compensation Act.
  By 2006, the employee was under the care of chiropractor James Pizzadili, D.C., and naturopathic physicians Michael Ellenberg, N.P., and Jason Harmon, N.P., who ordered laboratory tests, which indicated elevated lead and nickel levels,
 and then provided chelation therapy.
  

At the employer’s request, orthopedic surgeon D. Bryan Laycoe, M.D., evaluated the employee on April 15, 2006.
  In his report, Dr. Laycoe indicated the employee offered multiple pain complaints related to the back, neck, right arm, knees, ankles, wrists, and hands, as well as severe recurrent depression.
  However, Dr. Laycoe could find medical cause for these pains.
  He felt that treatment of her depression and sleep disorder may alleviate her pain symptoms.

At the employer’s request, psychiatrist Eric Goranson, M.D., evaluated the employee on February 12, 2007.
  In his report, Dr. Goranson indicated the employee did not display the symptoms of depression.
  He diagnosed the employee with a somatization disorder.

The employee saw Gunnar Heuser, M.D., who practices in “neurotoxicolgy” in California on April 3, 2007.  Dr. Heuser noted symptoms of impaired memory and cognitive functions, chronic pain, shortness of breath, chronic fatigue, depression, and insomnia.
  Dr. Heuser diagnosed her to be suffering fibromyalgia.
  He additionally found evidence of neurotoxic exposure and the impairment of multiple functions in connection with her work environment, and tentatively diagnosed her to be suffering from sick building syndrome.

At the employer’s request, toxicologist Brent Burton, M.D., examined the employee’s medical records on July 23, 2007.   In his report, Dr. Burton indicated there was no evidence the employee suffered any toxic exposure at work.
  He felt that heavy metal exposure could not cause the  various symptoms reported by the employee.
  He felt the employee’s persisting symptoms were psychologically based, and not related to his work.
  He agreed with Dr. Goranson’s diagnosis of somatoform disorder.
  

At the employer’s request, allergy and immunology specialist Emil Bardana, M.D., evaluated the employee on August 6, 2007.  In his report, Dr. Bardana noted the employee’s records had no evidence of allergy or toxic reactions to her work.
  He felt the employee had the capacity to return to her work.

The employee filed Workers’ Compensation Claims dated November 16, 2005 and November 28, 2006, requesting permanent partial impairment (“PPI”) benefits, medical costs, transportation costs, a reemployment evaluation, permanent total disability (“PTD”) benefits, penalty, interest, and a finding of frivolous and unfair controversion.
  The employer filed Controversion Notices dated November 8, 2005; December 1, 2005; May 3, 2006; December 18, 2006; January 26, 2007; May 4, 2007; denying the employee’s claims.

The parties discussed having an SIME in a prehearing conference on December 5, 2007.
  The employer filed a petition requesting a Board-ordered SIME, filed an Affidavit of Readiness for Hearing; ,
 and in a prehearing conference on March 18, 2007, the SIME dispute was set for a hearing on April 23, 2008.
 

In the hearing, and in its brief, the employer’s attorney argued the opinions of the employee’s physician Dr. Heuser, and the employers physician Dr. Burton are in dispute over whether or not the employee suffered toxic exposure at work, and whether that exposure resulted in the symptoms she reports.  Accordingly, the employer argued we should order an SIME under AS 23.30.0954(k).

In the hearing, the employee’s representative indicated the employee would now agree to an SIME, but that the SIME must take place in Anchorage.  The employer’s representative asserted the employee was undergoing a cyst removal by Dr. Pizzadili and could not travel right now, and that there is evidence in the record that she should not travel in the future.  She asserted that she had a list of local physicians that could perform the evaluation.  Upon questioning, the employee’s representative could not identify what medical evidence or report restricted her travel.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Workers' Compensation Act at AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require....   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We find the record contains conflicting opinions between the employee’s attending physicians, Dr. Galloway, Harmon, Ellenburg, and Heuser, and the employer’s EME physicians, Drs. Layton, Goranson, Bardana, and Burton concerning the nature and extent of the employer’s work injury and its relation to her medical condition, the necessary treatment her condition, whether she suffers any physical incapacity, and the degree of permanent impairment, if any.   We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  We also note that AS 23.30.155(h) mandates we follow such procedures as will “best protect the rights of the parties.”

We find the issues in this case are medically complex.  We find that the conflicting opinions and evidence developed through the date of our hearing are significant.  We find that determining the degree and nature of the employee’s work injury, what (if anything) is reasonable and necessary treatment related to that work injury, any physical incapacity, and what permanent impairment that injury may have caused, are essential to determining the rights of the parties.
  Consequently, we will order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on the employee’s current medical record, we find a physician trained in toxicology will be best suited to perform this examination of the employee and the records.  

We find that our list has no toxicologists in Alaska.  The employee asserts she is unable to travel for an examination.  However, we find no evidence in her records that she is in any way restricted from travel on a permanent basis.  We additionally note that the employee traveled to California to be evaluated by Dr. Heuser last year.  Based on the preponderance of the available evidence, we cannot find that the employee is permanently restricted form reasonable travel.  

We find our list contains a physician trained in the specialty of toxicology in Seattle, Thomas G. Martin, M.D.  We select Dr. Martin as a suitable physician from the SIME list.    

We will order our Workers' Compensation Officer / Board Designee Joireen Cohen, to arrange an SIME with Dr. Martin and the parties, in accord with 8 AAC 45.092(h).  Designee Cohen should arrange this travel to accommodate any documented temporary medical restriction from travel.  If Dr. Martin is unable to perform the examination, we direct the Board Designee to select another SIME physician in accord with 8 AAC 45.092(f).  The SIME physician should be requested to address the disputes we have identified in this decision and order, and any other significant medical issues identified by the Board Designee.
  We will retain jurisdiction over the employee's claim pending receipt of the SIME report.  

ORDER
1.
The Board Designee shall schedule an SIME with Dr. Martin pending his acceptance, or with another physician selected by the Designee, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding the nature and degree of the employee’s work injury, the work injury’s relation to her persisting symptoms, determining what is reasonable and necessary treatment related to that work injury, determining any physical incapacity, determining the degree of permanent impairment (if any) resulting from the injury, and any other issue determined by the Board Designee to be necessary or appropriate to resolve the disputed issues of this claim.

3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

4.
We retain jurisdiction over the employee's claim, pending receipt of the SIME report.  

Dated at Anchorage, Alaska on May 14, 2008.





ALASKA WORKERS' COMPENSATION BOARD






William Walters, Designated Chairman






Janet Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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