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ALASKA WORKERS' COMPENSATION BOARD
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	LISA BASS, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

VETERINARY SPECIALISTS OF ALASKA,
                                                  Employer,

                                                   and 

AIG CLAIM SERVICES,
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200601308
AWCB Decision No.  08-0093

Filed with AWCB Anchorage, Alaska

on May 16, 2008




We heard the employee’s petition to strike in Anchorage, Alaska on April 9, 2008.  Attorney William J. Soule represented the employee.  Attorney Colby Smith represented the employer and insurer (employer).  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record remained open at the conclusion of the hearing to allow the employer to submit a Medical Summary missing from the administrative record.  The employer filed the December 14, 2007 Medical Summary on April 10, 2008, and the record was closed when we next met on April 17, 2008.
ISSUE
Shall we strike from the administrative record the December 6, 2007 letter from SIME
 physician Larry A. Levine, M.D., where the employer refused to pay to make Dr. Levine available for employee to cross-examine on the substance of this letter?

SUMMARY OF THE EVIDENCE
I. HISTORY OF THE CASE

The following recitation of facts is limited to those necessary for the Board to decide the narrow issue of whether to strike the December 6, 2007 letter from SIME physician Dr. Levine from the administrative record.  The employee was injured on January 17, 2006, while working for the employer.
   On January 23, 2006, the employee saw Tawnia Adams, D.C., for pain in her lower back, mid back, neck, and shoulder blade area on the left side.
  The employee began regular chiropractic treatment on January 23, 2006, which continued through March 2008, when she was seeing David W. Parliament, D.C., several times a month. 
  The employee also began physical therapy treatments with Chugach Physical Therapy on January 30, 2006, which continued until March 8, 2006.

Dr. Parliament, on March 24, 2006, released the employee to modified work of no more than ten hours per day and no lifting over 15 pounds.
  On April 19, 2006, a MRI
 of the cervical spine indicated minor disk bulges with no significant abnormality of the cervical spine.
  Also on April 19, 2006, a MRI of the lumbar spine revealed a disk protrusion at L5-S1 with an annular tear.
  

May 9, 2006, was the employee’s last day working for the employer.
  Dr. Parliament on May 11, 2006, authorized the employee to be absent from work with an undetermined return date noting she was to be evaluated for job retraining.
  On May 15, 2006, Dr. Parliament wrote a letter indicating the employee could not return to her current job duties even at limited capacity because those duties prevented her treatment from being effective and that he did not believe she will be capable of returning to her work at the time of injury.

At the employer’s request, on June 16, 2006, the employee was evaluated by Charles Simpson, D.C., and orthopedic surgeon William S. T. Mayhall, M.D.
  Drs. Simpson and Mayhall diagnosed lumbosacral strain, resolving; degenerative disc disease, cervical and lumbar spine, preexisting; possible S1 radiculitis.  They opined the employee’s work injury aggravated pre-existing lumbosacral degenerative disc disease, that the employee was not medically stable, but could return to work on a limited duty basis.
  On October 19, 2006, Dr. Mayhall reevaluated the employee, at the employer’s request, and diagnosed an annular tear at L5-S1.  He opined that fifty percent of the employee’s current medical condition was due to her pre-existing condition and provided a two percent permanent partial impairment (PPI) rating using the DRE
 method.
 

On March 15, 2007, Thomas Gritzka, M.D., conducted an orthopedic SIME.
  Dr. Gritzka diagnosed cervical thoracic sprain, essentially resolved; mild cervical degenerative spondylosis deemed “unremarkable” by radiologist; thoracal lumbar and lumbosacral sprain, essentially resolved; and intervertebral disk protrusion L5-S1 with annular tear.  He opined the employee had a zero percent PPI rating using the DRE method.

The employee saw William Ross, D.C., on March 21, 2007, for a chiropractic SIME.  Dr. Ross diagnosed an annular tear at L5-S1, opined any pre-existing condition had resolved prior to the employee’s January 17, 2006 injury, that the work injury was the substantial cause of her current medical condition, and provided a seven percent PPI rating using the DRE method.

On March 28, 2007, the employee saw Larry A. Levine, M.D., for a physical medicine and rehabilitation SIME.  Dr. Levine diagnosed cervical sprain/strain due to the injury of January 17, 2006, essentially resolved; lumbosacral sprain/strain secondary to the injury of January 17, 2006, with some ongoing symptoms.  He found the annular tear explained the change in the employee’s symptomatology, causing referral-type pain, which was related to the injury of January 17, 2006.  Additionally, he noted some degenerative preexisting changes; degenerative disc disease in the cervical spine and to a lesser degree in the lumbar spine; and slight deconditioning.  Dr. Levine opined that fifty percent of the employee’s current medical condition was due to her pre-existing condition and provided an eight percent PPI rating and attributed four percent of the rating to the employee’s work injury.  Dr. Levine used the DRE method.

Dr. Gritzka commented on additional records, including Dr. Ross’ SIME report, on May 1, 2007.  Dr. Gritzka confirmed his previous zero percent PPI rating based on the evidence he had at the time of his rating.  However, he opined that if the employee does have a constant or persistent numbness in a lower extremity, as Dr. Ross reported, then he agreed with Dr. Ross, except that Dr. Gritzka assigned a PPI rating of five percent.
  

On December 4, 2007, the employer’s counsel, Griffin & Smith, wrote Dr. Levine a letter pursuant to 8 AAC 45.092(j), providing him with additional information and asking three questions.  The letter states it included a copy of Dr. Ross’ August 14, 2007 deposition, the SIME reports of Drs. Gritzka and Ross, and pages 190 – 198 of  Master the AMA Guides Fifth, A Medical and Legal Transition to the Guides to the Evaluation of Permanent Impairment, 5th Edition (hereinafter Master the AMA Guides).  Griffin & Smith shared their view of how Master the AMA Guides should be interpreted related to the instant matter.
  On December 6, 2007, Dr. Levine replied to the employer with a letter responding in part as follows:

1. Is the January 17, 2006 injury a “new” injury because the clinical signs and radiologic findings have changed and are now consistent with a measurable impairment?  Yes.

2. Based on your experience and training, as well as your review of the supplied records, is it your opinion that the DRE method is the preferred method of rating Ms. Bass’ low back condition under the facts of her case?  Yes.

3. Do you stand by your March 20, 2007, overall rating of 4% impairment of the whole person?  Yes.

The employee filed a Request for Cross Examination, on December 19, 2007, raising a Smallwood
 objection regarding Dr. Levine’s December 6, 2007 letter.  On December 24, 2007, the employer filed an Answer and Cross Petition to strike the employee’s Request for Cross Examination.

On January 4, 2008, the employee filed a Petition to “strike” Dr. Levine’s December 6, 2007 letter by removing it from the administrative record unless the employer paid for the employee to cross examine Dr. Levine in deposition or in person at a Board hearing. The employee argued that the December 6, 2007 letter did not fall under the hearsay exception for SIME reports in 8 AAC 45.120(h)(3) or any other hearsay exception.

The employer filed an Affidavit of Readiness for Hearing (ARH) on January 23, 2008, on the employee’s January 4, 2008 petition to strike Dr. Levine’s December 6, 2007 letter.  At a prehearing conference held on March 10, 2008, the Workers’ Compensation Officer set this matter for hearing on April 9, 2008, to determine the status of the employee’s request for cross-examination/petition to strike.

II. THE PARTIES’ ARGUMENTS

A. The employee’s arguments

The employee argued that Dr. Levine’s December 6, 2007 letter is hearsay, and she has an absolute right to cross-examine the author of that document.  The employee contends that while the Alaska Workers’ Compensation Act (Act) under 8 AAC 45.092(j), provides for questioning SIME physicians following their provision of a report, it does not specifically exempt the answers to such questions from the right to cross-examination paid for by the party seeking to use those answers.  The employee asserts that Dr. Levine’s December 6, 2007 letter does not fall under the hearsay exception for SIME reports in 
8 AAC 45.120(h)(3), or any other hearsay exception.  The employee acknowledges that 
8 AAC 45.092(j) anticipates such post SIME report questioning, but argues that 
8 AAC 45.120(h)(3) only refers to reports under AS 23.30.095(k) or AS 23.30.110(g).  The employee argued that accordingly, only a formal report of a SIME physician ordered under AS 23.30.095(k) or AS 23.30.110(g) is exempt from a Smallwood objection.  The employee maintains that a response to questions posed under 8 AAC 45.092(j) is not a routinely issued SIME report arising under AS 23.30.095(k) and, as such, the employer cannot avoid providing Dr. Levine for cross-examination under AS 23.30.120(h)(3).

The employee calls our attention to the recent Alaska Workers’ Compensation Appeals Commission (AWCAC) decision in Geister v. Kid’s Corps, Inc.,
 in which the AWCAC, upheld the Board’s exclusion of letters written by a physician to a claimant’s attorney and insurer expressing opinions on the core issue before the Board.  The employee argued that the AWCAC held that letters written by a physician to a party or party representative to express an expert medical opinion on an issue before the Board are not admissible as business records unless the requisite foundation is established.

B. The employer’s arguments

The employer contends that 8 AAC 45.120(h) provides documents are admissible without an opportunity for cross-examination when they are not hearsay, fall under a hearsay exception, or are a report by a SIME physician.  The employer argues that Dr. Levine’s letter is not subject to a Smallwood objection for two reasons.  First it is exempted as a report of a SIME physician and second, it falls under the business record exception to the hearsay rule.

The employer maintains Dr. Levine’s letter is a supplemental SIME report that is exempted from a hearsay objection by 8 AAC 45.120(h)(3).  The employer asserts the employee’s arguments, that Dr. Levine’s letter is distinguishable from an initial SIME report and only the initial SIME reports are exempted, are illogical.  The employer contends the employee’s assertion, that responses to questions posed under 8 AAC 45.092(j) do not arise under 
AS 23.30.095(k), is flawed.  The employer bases its contention upon AS 23.30.095, which provides for SIME examinations and the authority under 8 AAC 45.092 to question an SIME physician.  The employer relies on Barrett v. Unocal,
 where the Board rejected an employee’s demand that the employer pay the costs associated with an SIME physician’s testifying at hearing.  The employer purports the better public policy is to ensure the Board has all of its SIME physician’s reports to consider in making a decision.  The employer asserts the employee is free to depose, question, or call Dr. Levine to testify; however, argues it should be done at the employee’s own expense.

The employer encourages the Board to adopt its theory that the medical records and reports of SIME physicians are admissible hearsay as ordinary business records under Alaska Rule of Evidence (ARE) 803(6).  The employer urged the Board to consider Dr. Levine’s letter a business record and admit it under ARE 803(6) and our decision in Brown-Kinard v. Key Services.
  The employer argued the AWCAC decision in Geister is distinguishable from the instant matter as Dr. Levine is an SIME physician, while the physician in Geister was not.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. INTRODUCTION

The employee initially filed a Request for Cross Examination, also known as a “Smallwood” objection, to Dr. Levine’s December 6, 2007 letter.  Our regulations define a “Smallwood objection” as “an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).”
  
AS 23.30.095(k) provides in relevant part:

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. . . 
8 AAC 45.052(c) provides:  

(1) If the party filling an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the board, and serve upon all parties, a request for cross-examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section.  

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served on all parties, within 10 days after service of the affidavit of readiness for hearing.

8 AAC 45.092(j) provides:  

(j) After a party receives an examiner's report, communication with the examiner is limited as follows and must be in accord with this subsection. If a party wants the opportunity to 

(1) submit interrogatories or depose the examiner, the party must 

(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner's report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and 

(B) initially pay the examiner's charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party; 

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or 

(3) question the examiner at a hearing, the party must initially pay the examiner's fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the board will, in its discretion, award the examiner's fee as costs to the prevailing party.

8 AAC 45.120 provides in pertinent part:

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . .

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing. The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 
8 AAC 45.052.
. . . 

 (h) If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that 

(1) under a hearsay exception of the Alaska Rules of Evidence, the document is admissible; 

(2) the document is not hearsay under the Alaska Rules of Evidence; or 

(3) the document is a report of an examination performed by a physician chosen by the board under AS 23.30.095(k) or 
AS 23.30.110(g).  

(emphasis added)

Alaska Rule of Evidence 803(6) provides:

Business Records.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

Alaska Rule of Evidence 803(23) states:

Other Exceptions. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (a) the statement is offered as evidence of a material fact; (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (c) the general purposes of these rules and the interest of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with unfair opportunity to prepare to meet it, his intention to offer the statement and the particulars of it, including the name and address of the declarant.

II. HISTORY OF THE SMALLWOOD OBJECTION

In Brown-Kinard, the Board reviewed the history of the Smallwood objection.

In Employers Commercial Union Ins. Group v. Schoen, 519 P.2d 819, 824 (Alaska 1974), the Supreme Court held that the statutory right to cross-examination is absolute and applicable to hearings before the Alaska Workers’ Compensation Board, and denial of the opportunity to cross-examine is error.  In that case, the employee introduced as evidence a hospital discharge summary by his physician that causally related the employee’s heart attack to his work.  The employer first received the document on the morning of the hearing and objected to it.  Id. at 821.  The board accepted the discharge summary without allowing the employer any opportunity to cross-examine the author of the document.  The Court held “the denial of the right to cross examine a doctor whose equivocal statements are the entire medical evidence supporting an award cannot be regarded as harmless error.”  Id. at 824 (citation omitted).  The Court did not reverse the board’s decision, but held the Administrative Procedure Act empowered the Superior Court to remand the matter back to the board to permit the employer an opportunity to cross-examine Mr. Shoen’s treating doctor and to allow “both parties to pursue such other evidence as is suggested by the cross-examination.”  Id. at 826.

The Alaska Supreme Court next visited the topic of cross-examination in the workers’ compensation setting in Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).  The Court reiterated “the statutory right to cross-examination is absolute and applicable to the Board.”  Id. at 1265 citing Schoen, 519 P.2d at 824.  Justice Rabinowitz, writing for the Court, noted that “the better reasoned, and weight of, authority is to the effect that the right of cross-examination does not carry a price tag.”  Id. at 1266.  The Court then stated: 

It is apparent that this case illustrates the compelling need for the Alaska Workmen’s Compensation Board to promulgate rules which will effectuate the Workmen’s Compensation Act’s policy of providing inexpensive and expeditious resolutions of claims for compensation while affording due process to all concerned parties.  We therefore strongly recommend that the Board adopt procedures which will fill the present procedural void relating to medical reports and the right of cross-examination.”  

Id. at 1267.

As directed by the Alaska Supreme Court, the board adopted a series of regulations addressing the “Smallwood” issue.  8 AAC 45.052 now requires that parties file medical summaries listing medical records upon which they wish to rely.  8 AAC 45.052(c)(2) requires that parties file a request for cross-examination on those medical records that they wish to reserve their right to cross-examine.  Subsection (c)(4) states that the board will rely on medical reports listed in the medical summaries if the parties expressly waive the right to cross-examination, or if the board determines that the records are admissible under a hearsay exception of the Alaska Rules of Evidence.  The board also adopted former 8 AAC 45.120(h), which permitted reports into evidence if they came within a hearsay exception.

The Supreme Court next issued Frazier v. H.C. Price/CIRI Const. JV, 794 P.2d 103 (Alaska 1990), which upheld the former 8 AAC 45.120(h) hearsay exception rule, and limited the instances where Smallwood objections could be filed to documents that contained hearsay.  Id. at 106.  In that case, the employee attended an independent medical evaluation (IME) at the request of the employer.  The employer’s IME found the employee was suffering from physical and psychological injuries due to exposure to cyanide compounds contained in smoke inhaled at the time of his work injury.  The IME’s written records were submitted to all parties.  Mr. Frazier notified his employer that he intended to introduce these records into evidence and the employer requested the right to cross-examine the author of its own IME report.  The Frazier Court relied on our regulation (former 8 AAC 45.120(h), which was written in response to Smallwood, 550 P.2d 1261), and found that written medical reports that were prepared at the request and expense of the employer and which the employee intended to introduce before the board, were not hearsay, and the worker was not obligated to bear the costs of the employer’s cross-examination of the authors of the reports.  Id. at 104.  The Court, relying on Alaska Rule of Evidence 801(d)(2)(c), held that the employer, by requesting that the worker submit to examination by a clinical physician of its choice, vouched for the credibility and competence of the physician.  Id. at 105.

Although the documents the employer sought to introduce were deemed admissions, and were not actually hearsay, the Court broadly relied on our regulation incorporating the hearsay exception rule, former regulation 
8 AAC 45.120(h).  The court reasoned:

Arguably Alaska R.Evid. 801(d)(2)(C) is not, strictly speaking, a hearsay “exception.”  It is instead one aspect of the definition of “hearsay.”  Nonetheless, the regulation clearly did not intend to require an opportunity for cross-examination in cases like this: cross-examination was to be required only when the written medical report was hearsay.

Frazier, 794 P.2d at 106 (citations omitted).

In Frazier, the Workers’ Compensation Board filed a brief inviting the Supreme Court to re-examine Smallwood “with a potential goal of restoring the principles of informality...  To board proceedings.”  Id. at 104 n. 2.  The majority of the Court held that, “since the controversy before us can be decided without a re-examination of Smallwood, and since the ramifications of any change in Smallwood have not been fully identified by the parties, we decline to except the Board’s invitation.”  Id.

Justice Rabinowitz, the author of Smallwood, joined Chief Justice Matthews in a concurring opinion, stating:

[A] strict reading of Smallwood does not compel a conclusion that the Board must construe its regulations governing the admission of documentary evidence to require a party relying on the documentary evidence to pay the initial cost of cross-examination by the opponent...

[Smallwood] may also be read broadly to mandate cost shifting even after regulations are promulgated.  I do not favor such a reading for two reasons.

First it is wrong to say that cross-examination may not carry a price tag.  In general civil litigation, deposition and witness costs are shifted to the losing party after judgment as a matter of course.  Civ.R. 79.  On the tilted playing field of workers’ compensation, the employer must reimburse the employee “for the costs in the proceedings” when the employee wins.  AS 23.30.145(b) (the employee does not have a similar obligation when the employer fails.)  The costs for which the employer must reimburse the employee include the costs of cross-examination paid by the employee under the Board’s interpretation of Smallwood.  Thus, when a litigant, or, in workers’ compensation, an employer, loses, cross-examination has a price.

Second, according to the Board, it’s interpretation of Smallwood has led to needless depositions resulting in delay, oppression of the economically weaker party – generally the employee – and economic waste...

The Board’s position, based on more than a decade of experience, is persuasive.  The cost disincentive inherent in the normal rule which makes the deposer pay is apparently of considerable importance in deterring needless depositions.

For the above reasons, I would not interpret Smallwood to require cost shifting.  A party desiring to depose or examine the author of a report should bear the initial cost of the deposition or examination.  Thus, I concur in the result of today’s decision.  

Id. at 108 (italics in original).

Since Frazier, the board has issued several pertinent decisions regarding rights of cross-examination, typically expanding, rather than limiting, the scope of admissible evidence at board hearings.  In Parker v. Power Constructors, AWCB Decision No. 91-0150 (May 17, 1991) the employer sought to introduce three documents that the employee had filed Smallwood objections to: (1) a medical summary report prepared for the employee’s discharge from a nursing home; (2) a physical examination report prepared during the employee’s residence at the nursing home; and (3) a letter from the employee’s treating physician to the employee’s counsel regarding the compensability of the employee’s condition.  Id. at 5.

The board permitted the employer to introduce all three documents.  The board found the medical summary report prepared by the employee’s nursing home and the physical examination report prepared during the employee’s residence at the nursing home were “trustworthy enough to permit admission under the business records exception to the hearsay rule...  If the employee wishes to present evidence supporting his challenge to the trustworthiness of these documents at hearing he will be permitted to do so.”  Id. at 9.  The board specifically found that “we find no support in law for [the employee’s] first argument, [that] the medical reports cannot be considered business records under the ‘business records’ exception to the hearsay rule.”  Id. at 8.

The board also permitted into evidence the letter from the employee’s treating physician to the employee’s counsel, finding that “by soliciting [the doctor’s] opinion, the employee authorized the report and vouched for its author’s credibility and competence.”  The board found the doctor’s response to the employee’s attorney’s letter of inquiry was admissible under Alaska Evidence Rule 801(d)(2)(C).  Id. at 8.

More recently, in Amundson v. M-I Drilling Fluids, AWCB Decision No. 00-0018 (February 1, 2000), the employer sought to introduce records from the employee’s treating physicians regarding the employee’s prior workers’ compensation claims he had in Washington and Oregon.  The employee filed Smallwood objections to those documents.  The board held the records were admissible under, inter alia, the business records exception to the hearsay rule (Alaska Rule of Evidence 803(6)), and the “catch all” provision of Alaska Rule of Evidence 803(23).  (See also Fritz v. Everts Air Fuel, Inc., AWCB Decision No. 95-0213 (August 18, 1995)).

(Underlining used in original.)

In Brown-Kinard, the Board rejected the employer’s request for cross-examination of a SIME physician’s report.  The Board found that through enactment of 8 AAC 45.120, the reports of SIME physicians are deemed to be trustworthy documents admissible as evidence under ARE 803(23).
  The Board held the parties are permitted to depose a SIME physician, but must follow the guidelines established at 8 AAC 45.092(j)(1) and do so at their own expense.

In Barrett v. Unocal,
 the Board referred to Porter v. Veco,
 which held that a party who seeks to examine an SIME physician must initially bear the cost of having the physician testify.  The Board in Barrett found that either party enjoys the right to cross-examine SIME physicians at their own expense.  The Board held that the cost of cross-examination is a litigation cost for which a party can seek reimbursement after prevailing on the merits of her claim.  The Board additionally noted that less expensive alternatives to live testimony are provided for in AS 23.30.092(j), such as post SIME report interrogatories.  

In Waldrop v. Arctic Electric, Inc.,
 the Board rejected an employee’s request for cross- examination of his own physician and SIME physicians.  In addition to finding the employee’s request untimely, the Board found that records of the employee’s treating physicians and the Board’s SIME physician are medical business records and admissible.  The Board stated there was no “manifest injustice” in admitting the records.

In Geister v. Kid’s Corps, Inc.,
 the AWCAC upheld the Board’s exclusion of letters written by a physician to a claimant’s attorney and insurer to express opinions regarding the core issue before the Board.  The AWCAC reviewed the Alaska Supreme Court’s decisions in Dobos v. Ingersoll,
 Loncar v. Gray,
 Liimatta v. Vest
 and Municipality of Anchorage v. Devon.
   In Geister, the AWCAC quoted the court in Dobos: 

The Court stated that “medical records, including doctors’ chart notes, opinions, and diagnoses, fall squarely within the business records exception to the hearsay rule.”  To the extent that Alaska R. Evid. 803(6) leaves any doubt as to the admissibility of hospital records, the Court said, “the commentary to this provision definitively resolves the question.  Noting that entries in the form of opinions are ‘commonly encountered with respect to medical diagnoses, prognoses, and test results,’ the commentary states . . . ‘the rule specifically includes both diagnoses and opinions as . . . proper subjects of admissible entries.”
 

In Loncar, the Court also approved the admissibility of ordinary medical records as an exception to the hearsay objection.  In Liimatta, however, the Supreme Court upheld the trial court’s exclusion of a letter written by Dr. Kim Smith to the Social Security Determination Unit because Dr. Smith did not testify about the letter.  The Supreme Court agreed “the evidence . . . was not a medical record” and because Liimatta did not establish that it was Dr. Smith’s regular practice to prepare and send such evaluation reports, the Alaska Supreme Court held the letter was not a business record admissible under ARE 803(6).
 

The AWCAC explained in Geister that, based on the Alaska Supreme Court’s holding in Devon,
 Smallwood continued to apply to workers’ compensation cases, notwithstanding the Court’s holding that the business records exception is also applicable.   In Devon, the Court held the employer’s failure to properly object to the medical records in question or request an opportunity to cross-examine, deprived the employee of the opportunity to establish the requisite foundation.   Further, the Court held that, even assuming for the sake of argument that the Board erred in admitting the reports, without a showing of prejudice, the admission of cumulative medical records was harmless error.
  The AWCAC concluded that 

. . . Smallwood is still the law in workers’ compensation cases, and that the right to cross-examination remains “absolute.” However, 8 AAC 45.120(h) provides that an opportunity for cross-examination “will be provided unless the request is withdrawn or the board determines that . . . under a hearsay exception of the Alaska Rules of Evidence, the document is admissible.” While the Court’s decisions in Dobos and Loncar hold “medical records kept by hospitals and doctors” are business records, this holding is qualified by Liimatta and Devon; letters written by a physician to a party or party representative to express an expert medical opinion on an issue before the tribunal are not admissible as business records unless the requisite foundation is established.  In this case, no such foundation was laid. The letters were written to the patient’s attorney and to the workers’ compensation insurer to express opinions on the core issue before the board. We conclude the board did not abuse its discretion in excluding Dr. Dramov’s letters.

Accordingly, we find that letters written by a physician to a party or party representative to express an expert medical opinion on an issue before the Board are not admissible as business records unless the requisite foundation is established.
  We note that the letters that were in question in Geister, were not expressing the opinion of an SIME physician.
III. ADMISSIBILITY OF DR. LEVINE’S DECEMBER 6, 2007 LETTER 


Through the enactment of 8 AAC 45.120, the Board has deemed the reports of SIME physicians to be trustworthy documents under Alaska Evidence Rule 803(23).   However, in 8 AAC 45.092, the Board has enacted strict standards to assure that its SIME doctors are impartial and qualified to offer opinions in their area of expertise.  Parties are still permitted to depose and question a SIME physician, but must follow the guidelines established at 
8 AAC 45.092(j).  In this matter, there is no evidence that Dr. Levine’s December 6, 2007 letter is not trustworthy; however, we find the letter was not subject to the Act’s requirements that ensure the impartiality of formal SIME reports under AS 23.30.095(k).  

One purpose of an SIME is to assist the Board when there are significant differences of opinion between the parties' physicians.  As such, an SIME is an administrative tool meant to facilitate the resolution of disputed claims.  It is an evaluation controlled and governed by the Board in reliance upon the exercise of discretion by its Designees.
  

In Bah v. Trident Seafoods,
 the AWCAC further affirmed that the Board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and when an opinion by an independent medical examiner or other scientific examination will help the Board in resolving the issue before it.
  Under either AS 23.30.095(k) or 
AS 23.30.110(g), the AWCAC noted that the purpose of ordering an SIME is to assist the Board.
  To meet this end, SIME questions are developed by the Board or its Designee.

We find, based upon the extensive additional information provided to Dr. Levine by employer’s counsel, Griffin & Smith, the questions posed went beyond the scope of an administrative tool to be used by the Board in ascertaining the rights of the parties or addressing a gap in the medical evidence.  Further, we find Griffin & Smith clearly shared their view of how Master the AMA Guides, should be interpreted and applied, in an attempt to influence the opinion of Dr. Levine and encourage him to agree with their assertion that the DRE method was advisable, in the instant matter, to rate the employee’s PPI.  Accordingly, we find that the December 6, 2007 letter of Dr. Levine is not a “report of an examination performed by a physician chosen by the board under AS 23.30.095(k).”

We find that the document at issue is not an ordinary business record admissible under 
ARE 803(6).  We find when Dr. Levine serves as a SIME physician on the Board’s list, he does so as a neutral medical expert, not beholden to either party in this matter.  Accordingly, the SIME reports provided by Dr. Levine, and other SIME physicians, are admissible without requiring the offering party to pay for cross-examination.
  However, in the instant matter, Dr. Levine’s December 6, 2007 letter was produced based on information provided by the employer’s counsel, for the purpose of litigation, and at the request of the employer.  We conclude Dr. Levine’s December 6, 2007 letter is not an ordinary business record exempt from a Smallwood objection under ARE 803(6) and 8 AAC 45.120(h)(1).  

We find the AWCAC’s decision in Geister is applicable in the instant matter, although 
Dr. Levine is a SIME physician, while the physician in Geister was not.  We find the December 6, 2007 letter was written to express an expert medical opinion on an issue before the Board,
 and is not an SIME report under 8 AAC 45.120(h)(3) or an ordinary business record under 8 AAC 45.120(h)(1).   We conclude the employee has an absolute right of cross-examination under Smallwood.
  

We find under 8 AAC 45.120(e), Dr. Levine’s letter may be admissible to supplement and explain his March 28, 2007 SIME report, but this does not exempt the letter from the employee’s right to cross-examination under Smallwood.  If a party wishes to avoid the applicability of Smallwood regarding additional information provided by that party to an SIME physician following that physician’s formal SIME report, the party can request the Board order a followup SIME to address new evidence or clarify an opinion.  Such a followup SIME will be subject to all the same requirements under 8 AAC 45.092 that ensure the impartiality of the original SIME report.  We acknowledge the employer’s argument, that the cost to the employee of deposing or questioning Dr. Levine under 8 AAC 45.092(j) regarding his December 6, 2007 letter is recoverable if the employee is a prevailing party.  However, we find this does not remove the employee’s “absolute right to cross-examination.”  

We conclude, under Smallwood, in order for the December 6, 2007 letter to be admissible, the employer must bear the cost of providing the employee the opportunity to cross-examine Dr. Levine, regarding the letter.  We shall order the employer to provide the employee an opportunity to cross-examine Dr. Levine regarding his December 6, 2007 letter, within 90 days of this decision.  If the employer fails to make this opportunity available to the employee, the employee’s request to strike Dr. Levine’s December 6, 2007 letter shall be granted.

ORDER
The employee’s petition to strike Dr. Levine’s December 6, 2007 letter will be granted if the employer does not provide the employee with the opportunity to cross-examine Dr. Levine regarding the letter within 90 days of the issuance of this decision and order. 

Dated at Anchorage, Alaska this 16th day of May, 2008.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LISA BASS employee / petitioner; v. VETERINARY SPECIALISTS OF ALASKA, employer; AIG CLAIM SERVICES, insurer / respondants; Case No. 200601308; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of May, 2008.






______________________________________

      




Jean Sullivan, Administrative Clerk II

�











� Second Independent Medical Evaluation.


� 1/23/06 Report of Occupational Illness or Injury (ROI).


� 1/23/06 Dr. Adams chart note.


� Ireland Clinic of Chiropractic reports 1/23/06 - 3/3/08. 


� Chugach Physical Therapy reports 1/30/06 – 3/8/06.


� 3/24/06 Dr. Parliament chart note.


� Magnetic Resonance Image.


� 4/19/06 Alaska Open Imaging Center, MRI cervical spine report, Michael D. Massey, D.O.


� 4/19/06 Alaska Open Imaging Center, MRI lumbar spine report, Michael D. Massey, D.O.





� 10/27/06 Deposition of L. Bass at 40.


� 5/11/06 Dr. Parliament Authorization For Absence.


� 5/15/06 Dr. Parliament letter.


� Employer’s medical evaluation (EME) as authorized by AS 23.30.095(e) and (k).


� 6/16/06 Dr. Simpson and Dr. Mayhall EME.


� Diagnostic Related Estimates.


� 10/19/06 Dr. Mayhall EME. Dr. Mayhall initially assigned 5% PPI, then reduced it by 50% and rounded down to 2%.


� Second Independent Medical Evaluation under AS 23.30.095(k).


� 3/21/07 Dr. Ross SIME.


� 3/28/07 Dr. Levine SIME.


� 5/1/07 Dr. Gritzka letter.


� 12/4/06 Griffin & Smith letter.


� 12/6/07 Dr. Levine letter.


� The Alaska Supreme Court addressed cross-examination in the workers’ compensation setting in Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).  The Court reiterated “the statutory right to cross-examination is absolute and applicable to the Board.”  Id. at 1265.  


� 1/4/08 Petition.


� 4/9/08 Prehearing Conference Summary.


� AWCAC Decision No. 045 (June 6, 2007).  


� AWCB Decision No. 01-0142 (July 26, 2001).


� AWCB Decision No. 00-0190 (August 31, 2000).


� 8 AAC 45.900(a)(11).


�Brown-Kinard at 4-8. 


� Id. at 12-13.


� Id.


� AWCB Decision No. 01-0142 (July 26, 2001).


� AWCB Decision No. 90-0310 (December 21, 1990).


� AWCB Decision No. 03-0069 (March 27, 2003).


� Id. at 5.


� AWCAC Decision 045 (June 6, 2007).  


� 9 P.3d 1020 (Alaska 2000).


� 28 P.3d 928 (Alaska 2001).


� 45 P.2d 310 (Alaska 2002).


� 124 P.3d 424 (Alaska 2005).


� Geister at 14 citing 9 P.3d at 1027 (citations omitted).


� 45 P.2d at 318.


� 124 P.3d 424 (Alaska 2005).


� Id. at 432.


� Geister at 16.


� Id.


� See Gamez v. United Parcel Service, AWCB Decision No. 05-0289 (November 8, 2005); Groom v. State of Alaska, Department of Transportation, AWCB Decision No. 02-0217 (October 24, 2002); Cossette v. Providence Health Systems, AWCB Decision No. 08-0013 (January 11, 2008).


� AWCAC Decision No. 073 (February 27, 2008), at 4.  


� Id., at 5.


� Id.


� 8 AAC 45.120(h)(3).


� Brown-Kinard at 12-13.


� Geister, AWCAC Decision 045 at 16-17.


� 550 P.2d at 1265.
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