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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512
	DAN J. HARRELSON, 
                         Employee, 

                              Applicant,
                                       v. 

AIR LAND TRANSPORT INC,

                           Employer,

                                       and 

SEABRIGHT INSURANCE CO.,

                        Insurer,

                              Defendant(s).
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	FINAL DECISION AND ORDER
AWCB Case No.  200502385
AWCB Decision No.  08-0094
Filed with AWCB Anchorage, Alaska
on May 22, 2008



The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for benefits on March 19, 2008 at Anchorage, Alaska.  The employee represented himself.   Attorney David Floerchinger represented the employer and insurer.  We kept the record open to allow the Board members an opportunity to review the depositions.  We closed the record on April 23, 2008 when we next met.  


ISSUE
Whether the employee’s bilateral hip condition is a compensable, work-related injury.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  According to his February 16, 2005 report of occupational injury or illness (ROI), the employee began working for the employer on July 5, 2004 as a warehouseman.  Also according to the ROI, the employee injured his left groin on February 16, 2005, at approximately 2:30 p.m.  The employee listed the following mechanism of injury:  “Climbing out of truck slipped on ice and tried to do the splits.”  

The employee testified at the March 19,  2008 hearing, and in his November 15, 2007 deposition, that he believes that his slip and fall was a direct cause of his knee and hip pain that he relates to operating equipment for the employer, in particular, no lumbar back support in the vehicles and constant clutching. (Harrelson dep. at 26).  On February 16, 2005 the employee presented to an emergent care center; the ER notes diagnosed “left inguinal strain involving medial muscles of his thigh with radiating pain into the knee.  Strain of the lateral muscles of the thigh up near the hip.”  A progress report dated March 8, 2005, from Dale Trombley, M.D.,  noted the employee could return to work driving a forklift on March 9, 2005.    

The employee next presented for medical attention at the ER on March 28, 2005.  This report indicates that the employee suffered a muscle strain while exiting his truck and he slipped and fell in his driveway at home.  The employee was released with a prescription for Vicodin.  On March 28, 2005 the employee made no reference to the February 16, 2005 incident.  The employee next treated with Gina Wood, PA-C, an associate of Dr. Trombley, on March 31, 2005 with complaints of increased left hip pain.  Ms. Wood advised continued Celebrex and prescribed Zanaflex and more Vicodin.  Ms. Wood also ordered X-rays of the left hip and spine.   On March 31, 2005 Ms. Wood released the employee for modified work for two weeks.  

On referral from Ms. Wood, John McCormick, M.D., a radiologist, evaluated the employee on April 4, 2005.  Dr. McCormick noted normal X-rays of the employee’s pelvis and left hip.  Specifically, he noted:  “The hips articulate normally with their respective acetabula.  Fractures are not seen.  There are no arthritic or degenerative changes.  The pelvic bones are also normal.  No soft tissue abnormalities are seen.”  On April 6, 2005 Ms. Wood hand wrote  the following note on Dr. McCormick’s April 4, 2005 report:  “Has DJD [degenerative disc disease] – [no] acute injury related to W/C [workers’ compensation] needs to see PCP RE:  treatment plan.”  The employee subsequently began a physical therapy and VAX-D regimens.

On June 15, 2005 the employee filed a claim for medical benefits, to include “lower back + left knee + left hip.”  The employer controverted on June 28, 2005, and again on August 10, 2005, after receipt of Dr. Bald’s evaluation (see below).  

On June 27, 2005, the employee was evaluated again by Dr. McGuire for his left knee complaints.  For diagnostic purposes, Dr. McGuire recommended arthroscopic surgery, which was scheduled for June 29, 2005.  In his June 29, 2005 operative report, Dr. McGuire noted there was no meniscus tear, but that chondromalacia was arthroscopically removed.  Dr. McGuire noted improvement in his June 30, 2005 post-surgery evaluation.  

At the request of the employer, the employee was evaluated by Douglas Bald, M.D., on July 30, 2005.  Dr. Bald provided a thorough review of the employee’s medical records and history provided.  In his assessment section, Dr. Bald opined that the employee likely sustained a groin strain on February 16, 2005, that had long resolved.  He noted good mobility with the left hip and no pain associated with left hip adduction and no weakness.  He noted:   “The only remaining symptom identifiable is some tightness in the groin muscle with hip adduction.  In my opinion, this condition has resolved at this point in time and does not require further medical treatment of any kind.”  Dr. Bald opined that the employee’s knee was not injured in this incident.  He noted that the procedure performed by Dr. McGuire was medically reasonable and necessary, however, it was not related to the employee’s work with the employer.  Dr. Bald noted no injury to the employee’s lower extremity related to his work with the employer, but his condition was due to severe preexisting degenerative disc disease.  

The employee ceased working for the employer in June of 2005.  He subsequently visited a child in Fairbanks, then relocated to California, where he now resides.  (Harrelson dep. at 36).  

The employee next sought treatment with Benjamin Busfield, M.D., on June 7, 2006 to obtain a social security disability evaluation.  Dr. Busfield diagnosed low back pain, left hip pain, and bilateral knee pain, and stated that there was not preceding injury.  

Also in July of 2007, the employee began treating with Duc Marcel Nguyen, M.D., and Denise Bilbao, M.D., at the San Mateo Medical Center.  In her July 17, 2007 report, in the history section, Dr. Bilbao noted:  “He states that his low back pain began nearly 2 years ago while driving trailer trucks in Alaska.  He states that he did have 1 fall on ice which resulted in trauma to his hip and back and since then, he has had significant impairment in his mobility related to this chronic left hip and low back pain.”  Dr. Bilbao assessed the employee with chronic low back pain and left hip pain, and noted in pertinent part:  

Though this most likely related to a musculoskeletal origin, the patient’s age warrants further workup including a lumbar and thoracic spine x-ray and hip x-ray to rule out the possibility for fracture, osteoarthritis, or large metastatic lesion.   . . .  Of note, the patient is currently in communication with a lawyer regarding possible workers’ compensation for what he believes to be a work-related injury.  He states that he will discuss with his lawyer what type of physician involvement he needs to further his claim, and he will let us know what that is.  

. . .

Of note, he smokes approximately 1 pack per day and drinks approximately 12 beers per week while denying all other drugs including intravenous drugs.  On his repeat visit, it will be worth revisiting these issues and assessing his willingness to reduce his substance use.  

In her August 2, 2007 report, Dr. Bilbao assessed:  “Left hip pain.  This x-ray findings (sic) suggestive of avascular necrosis.  I contacted an orthopedic surgeon, Dr. Nguyen for advice to whether the patient needed further imaging.”  Dr. Bilbao noted that due to the severe osteoarthritis and osteonecrosis, and opined it is likely that the employee would need a total hip replacement.  Dr. Bilbao noted:   “He is drinking quite heavily as reflected by his transaminitis.  I have recommended that he decrease his intake of alcohol as much as possible given that his is showing en-organ damage.”  

On October 10, 2007 Dr. Nguyen evaluated the employee;  he noted in his “subjective” section as follows:  

Mr. Harrelson is a 52-year-old man who gives a 2-year history of pain in left hip.  Does not recall any injury, but he did a lot of walking at his job.  The pain has gradually gotten worse.  It hurts when he walks, but his walking distance is 2 blocks or less.  He needs a cane to get around.  It hurts when he squats, gets in and out of a car, climbs stairs;  when he gets in and out of a car, he has to lift his leg to do so.  

. . . 

Films of the pelvis done on 7/26/07 shows that there is avascular necrosis of the femoral head with a radiolucent line involving the acetabular socket.  The right side is unremarkable.  Films of the knee done 9/13/07 unremarkable.  

ASSESSMENT:  I clinically believe that he may have avascular necrosis of the left hip.  I will get an MRI to evaluate him further.  Most likely, he is a candidate for a left total hip arthroplasty.  

In his November 14, 2007 report, Dr. Nguyen noted:  “MRI report of the hips done on 11/13/07 shows that there is advanced avascular necrosis to the left hip with less pronounced avascular necrosis on the right side.”  With his diagnosis, Dr. Nguyen recommended “a left total hip arthroplasty with a possible total hip arthroplasty.”  

At the request of the employer, the employee was evaluated again by Dr. Bald on January 18, 2008.  Dr. Bald provided a detailed comprehensive history of the employee’s medical record.  When asked to comment about causation, Dr. Bald opined:  

In my opinion, based upon medical probability, the avascular necrosis, which has been identified in both hips, is not a result of the injury event of February 16, 2005 to the patient’s left hip.  The injury, as described, was entirely consistent with a groin strain that improved with appropriate treatment.  Mr. Harrelson did have a subsequent non-work-related injury to his left hip on March 28, 2005 as well, when he fell and landed directly on the hip; though, in my opinion, this is not cause of his avascular necrosis either.  In my opinion, based upon medical probability, the fact that he has avascular necrosis in both hips strongly suggests an external cause.  The most likely explanation for this diagnosed condition is the fact that the patient today volunteers the information that he has been a heavy consumer of alcohol over many years, and this is the most likely explanation.  I would like to point out that, even during his most recent evaluation at the San Mateo Medical Center, multiple serological studies were performed, and at that time, on July 30, 2007, he was noted to have elevated liver enzymes.  This finding is entirely consistent with ongoing alcohol intake. 

In my opinion, the fact that this condition is present bilaterally in his hips strongly supports the contention that it is not in any way related to the injury event that occurred on February 16, 2005.  

On February 13, 2008, Dr. Nguyen responded to a January 28, 2008 inquiry from the employer.  The employer sent a copy of Dr. Bald’s January 18, 2008 report and asked if he agreed with the report.  Dr. Nguyen responded:  “Yes, I agree with Dr. Bald’s January 18, 2008 report.”  

At his February 27, 2008 deposition, Dr. Bald testified consistently with his conclusions and opinions, in particular, those in his January 18, 2008 report.  Specifically, Dr. Bald testified at page 20 that there is no relationship between repetitive motion (such as clutching) and avascular necrosis.  Further, Dr. Bald testified  at page 22 that if the avascular necrosis process had started while the employee was working for the employer, evidence of the necrosis would have showed on the x-ray taken in March of 2005; which it did not.  

The employee testified at the March 19, 2008 hearing that he believes his need for bilateral hip replacements is related to his February 16, 2005 slip and fall.  At the hearing, the employee testified that he no longer consumes alcoholic beverages.  At his November 15, 2007 deposition, at page 38, the employee admitted that he had many years of “hard drinking” and that he had five DWI’s while in Alaska.  He testified as follows about when he quit drinking:  

About – let’s see.  I’d say about a month ago.  I really, you know, I’m not going to stop 100 percent, of course.  I like to have an occasional social beer, social wine. 

Q.  Right.  

A.  Watch the football.

Q.  But you’re not tying them on anymore?

A.  Exactly, no drunk and fall down and stuff.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We the employee has failed to attach the presumption of compensability.  The employee has produced no medical evidence, or credible lay evidence, that his current condition, avascular necrosis of both hips, is in any way related to his work for or with the employer.  We must deny and dismiss the employee’s continued claims related to his current condition.  

Even if somehow the employee attached the presumption with his own assertions and testimony, we would have found the employer clearly rebutted the presumption with the reports, opinions, and testimony of Dr. Bald, who definitively opined that based on the bilateral progression of the avascular necrosis, coupled with the absence of any radiographic presentation in March of 2005, that the employee’s hip condition could not be related to the employee’s work or February 16, 2005 injury.  The employee’s own surgical physician, Dr. Nguyen, agreed with Dr. Bald’s opinion that the employee’s condition and current need for treatment is not work related.  

Presuming the employer has rebutted any presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 2005 work incident was a cause of his current condition and need for treatment.  We find he has not. 

The overwhelming preponderance of the evidence in this case demonstrates that employee’s current condition and need for treatment is not related to the employee’s work for the employer, or specifically any strain injury on February 16, 2005.  This is supported by the definitive opinion and testimony of Dr. Bald, and of the employee’s surgeon, Dr. Nguyen, who agrees.   The employee’s claims for additional benefits are denied and dismissed.  


ORDER
The employee’s current bilateral hip condition (avascular necrosis) is not a work-related injury or illness.  The employee’s claims for additional benefits are denied and dismissed.  

Dated at Anchorage, Alaska on May 22, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






/s/ Linda Hutchings






Linda Hutchings, Member






/s/ Patricia Vollendorf






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAN J. HARRELSON employee / applicant; v. AIR LAND TRANSPORT INC., employer; SEABRIGHT INSURANCE CO., insurer / defendants; Case No. 200502385; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 22, 2008.






Jean Sullivan, Clerk
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� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s February 16, 2005 date of injury pre-dates this statutory change.  





